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In the matter of WILLIAM H. HUGHES. 


In deciding questions which arise under writs of Habeas Corpus, the judi- 
ciary may review and control the action of the Governor in regard to points 
of law; but cannot interfere with such action in regard to any matter 
within the discretion of the Governor. 

The clause in the Constitution of the United States requiring that fugi- 
tives from justice charged with treason, felony or other crime, shall be 
delivered up, &c., is to be construed so as to include acts made criminal 
by amendments in the laws of the several States, and is not to be limited 
to such only as are crimes at common law. 

Where the prisoner had already once been delivered up by the Governor 
for the crime in question, and thereupon, having been allowed bail, for- 
feited his bond, and was again a fugitive, held, that it was clearly within 
the power of the Governor to order a second arrest and surrender. 

The provisions in the State Constitution for the call of a Convention do not 
profess to extend to every case in which such a call may be required. 

The anarchy in North Carolina, resulting from the close of the late war, 
having, for the time, annulled the provisions under the State Constitu- 
tion for such a call, it was competent and proper for the United States 
to afford to the people an opportunity of electing delegates to a Con- 
vention. 

The delegates thus assembled composed a rightful Convention of the 

eople. 
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The authority of that Convention is not affected by the fact that some of 
the citizens of the State, not having been then pardoned, were not per- 
mitted to vote at the election. 

The elections had and the officers chosen, by virtue of the ordinances of 
that Convention, are such, de jure. 


Haneas Corrvs, issuing from the Supreme Court in behalf 
of a prisoner, who was held by virtue of an order of the 
Governor, made in the course of proceedings to surrender 
him as a fugitive from justice in New York. 

The petition for the writ, which was sworn to upon the 
16th January, 1867, alleged that the petitioner was a native 
born citizen, who for the last twenty years had been gen- 
erally a resident of the town of Henderson; that being a 
merchant, and as such unfortunate in business, he had, 
within the last six or eight months, been sued to the courts 
of Granville in various suits, to the aggregate amount of 
about sixty thousand dollars; that within a short time past 
his sureties upon the bail bonds in those suits, being alarm- 
ed by hearing that he was about to be arrested and deliv- 
ered up to the State of New York, surrendered him into the 
custody of the Sherift of Granville county, who thereupon 
committed him to the common jail of the county until the 
12th of January instant, when he was taken by the Sheriff 
and brought to Raleigh, to be delivered, according to requi- 
sition, to an agent of the Governor of New York for the 
purpose of being carried to that State for trial upon an al- 
leged offence against its laws; that the warrant of Governor 
Worth was issued improvidently, “without proper charge 
of such an offence, or by such proofs as are required by the 
Constitution or laws of the United States” in such cases, 
especially because in the month of May, 1866, he had been 
delivered up by Governor Worth upon the same accusation, 
and been carried to New York, where under it he was kept 
in prison between four and five months, and never brought 
to trial, but was finally enlarged, to go whither he would, 
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by the proper judicial authority of that State, and that, with- 
out fleeing, he peacefully returned to his home; that he 
was no fugitive from justice, and that the pretended prose- 
cution in New York was not in vindication of public justice, 
but to enforce, from the petitioner or his friends, the pay- 
ment of alleged debts, which he has no means of discharg- 
ing; that the Sheriff of Granville county had no reason for 
detaining him, except under the surrender of his bail, and 
that such surrender did not authorize him to be brought out 
of that county; and that under the circumstances the war- 
rant of Governor Worth was void, &c. It concluded by 
praying for a writ, to be directed to the Sheriff of Granville 
county, &e. 

The writ having been ordered to issue, and having been 
served upon the sheriff, he made an elaborate return upon 
the 16th of January, setting forth for cause of the caption 
and detention of the petitioner; that on the 12th of January 
his bail (as above) had surrendered him in discharge of 
themselves, and also that he, the sheriff, from neglect to 
take bail under certain writs, had himself inéurred the 
liability of special bail for him, and that, being under this 
liability, he arrested the petitioner on the 11th January, 
1867, and held and still holds him to answer to said suits; 
for further return, that upon the 11th of January, 1867, a 
warrant issued from the Governor of the State commanding 
the petitioner's arrest, and that since the delivery of this 
warrant, he had also been detained by virtue of that. 

Appended to this return was a list of fifty-eight suits for 
debt, pending against the petitioner in the courts of Gran- 
ville county. 

There was also appended a warrant from the Governor, 
dated 11th January, 1867, directed to all and singular the 
sheriffs and constables of the State, commanding them to 
arrest William H. Hughes, and to deliver him to “James P. 
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Bennet, the agent of the State of New York, to be by him 
taken, &c., &c. This warrant recited: 

1. A requisition by the Governor of New York for the 
petitioner, as charged there with “the crime of obtaining 
goods by false pretences,” dated 15th May, 1866. 

2. A former warrant of the Governor of this State, direct- 
ing the arrest and surrender of the petitioner in accordance 
with the above requisition, dated 3lst May, 1866. 

3. A second requisition from the Governor of New York, 
for the same crime. 

4. A certificate from the office of the District Attorney for 
the city of New York, addressed to the Governor of New 
York, approving of an application to him for a requisition 
for the petitioner, assigning reasons for such approval, and 
recommending James P. Bennet as a proper person to con- 
vey the requisition, he being without “ privaté interest in 
the arrest of the fugitive.” 

5. A copy of the indictment against the petitioner, found 
by the jurors, &c., of the city and county of New York, 
charging that “ with intent feloniously to cheat and defraud 
Henry M. Stevens,” &c., he did feloniously pretend and rep- 
resent to said Stevens that he “resided at Norfolk, in the 
State of Virginia, and he was then and there doing busi- 
ness,” &c., “and that he was the owner of twenty-eight 
bales of cotton which were then and there in a vessel on its 
way to New York, consigned to Blossom & Brothers, mer- 
chants of said city,” believing which “false pretenses” Ste- 
vens delivered to him certain articles, &c. ‘his indictment 
was endorsed, “ Filed 22d March, 1866.” 

6. An affidavit of one George E. Ames, dated 19th Dec., 
1866, at Albany, and stating that the above indictment had 
been found and was still pending, and that Hughes, who 
had once been delivered up by the Governor of North Caro- 
lina, and who, upon his arraignment in New York for the 
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to bail in the sum of $1,500, and having forfeited his bond, 
was believed to be a fugitive from justice at Henderson, in 
North Carolina. 


Graham and Harris, for the petitioner. 
Bragg, contra. 


1. The reference of Mr. Graham to our act of 1797, 
(Laws of N. C., 1170-1, Rev. Stat., ch. 35, s. 5. Rev. Code, 
ch. 35, s. 5,) as fixing the meaning of the word “crime” in 
the Constitution of the U. S., has no application to this case. 
That is a matter of judicial construction which the Legisla- 
ture had no power to make, and it is intended merely to 
provide by State law for the arrest of criminals escaping 
from other States. 

The same may be said of ‘citations from Wheaton’s Inter- 
national Law as to the rendition of fugitives from justice. 
That is usually regulated by treaty stipulations, and if none, 
is purely a matter of comity between nations, and not ob- 
ligatory. 

2. Such would have been tha case between the States of 
this Union, had they not formed a government, and pro- 
vided by their Constitution, Art. 4, sec 2, that “a person 
charged with treason, felony or other crime, who shall flee, 
&c., shall, on demand, &c., be delivered up, to be removed 
to the State having jurisdiction of the crime.” There was 
a similar provision in the Articles of Confederation, the 
words being, “treason, felony, or other high misdemeanor.” 
See Hurd on Ha. Cor., 593; Mr. Madison’s explanation of 
the change to words, “or other crime.” 

3. To carry out this provision of the Constitution, Con- 
gress passed the act of 1793. (Brightly’s Dig., 293.) The 
requisites of that act being complied with by the Governor 
of New York, nothing was left to the Governor of this State 
but to issue his warrant. 
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4. It is well settled, though sometimes disregarded in 
some of the States, that in ascertaining the meaning of the 
words in the Constitution, “or other crime,” we are to look 
not to the law of the State upon which the demand is made, 
or even to the common law, or law in existence when the 
Constitution was made, but to the law of the State when 
and where the crime is alleged to have been committed. 
Hurd on H. C., 597, 599. Matter of Clark, 9 Wend., 212. 

5. It is insisted for the petitioner, that the offence with 
which he is charged is not a “crime,” and therefore, that 
the Governor of this State had no right to surrender him. 

The grade of the offence depends upon the Statute of N. 
Y., and it is charged in the bill of indictment accompany- 
ing the demand to have been “feloniously” done. This 
court cannot properly look beyond the requisition and the 
accompanying record, and must decide from that alone. 
Matter of Clark, 9 Wend., 212; State v. Buzine, 4 Harring, 
(Del.) 572; State v. Sehlem, Ibid. 577. In the first named 
case, while the court would not judicially look at the Statute 
. of R. Island, which was read informally, and from which it 
appeared that the offence charged was punishable by jine 
only, they nevertheless held that such an offence was a crime, 
within the Constitution. : 

The grade of offence, and whether coming within the Con- 
stitution, was a matter to be decided by the Governor of this 
State, and cannot be reviewed on Habeas Corpus by the: 
courts. Hurd. on H. C., 616 to 618. 

6. But whatever difference of opinion or authority there 
may be as to ordinary misdemeanors, not punishable with 
degrading punishment, being within the purview of the 
word “crime” in the Constitution, the Statute of New York 
having been read to the court, shows that the offence 
charged is punishable by imprisonment in the penitentiary, 


and offences so punished are crimes. (See letter of Ch. J. of 
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this court to Gov. Worth, June 21st, 1866.) Hurd on H. 
C., 602-3. 

7. It is said that the allegations in the indictment upon 
which the demand is made for surrender, do not make a 
case of obtaining goods by false pretences, under the Stat. 
of New York. 

Numerous cases decided in that State show to the con- 
trary. 

(After the argument, the court, desiring to see some of 
such cases, were referred to the following: 

2 Wheeler’s Crim. Ca., 161; People v. Haynes, 11 Wend., 
557, and cases reported; 12 John., 292; 9 Wend., 190; 11 
Wend., 18; 13 Wend., 311; 14 Wend., 31 and 546; 1 Hill, 317.) 

8. It is said the petitioner, having been once surrendered 
by the Governor of this State upon this charge, was taken 
to New York, and there gave bail; and though he forfeited 
his bail, yet as he was allowed to leave the State of New 
York, that State can only exact the forfeiture of his recog- 
nisance, which operates as a satisfaction to the State, and 
that, legally speaking, he is not a fugitive from justice, and 
cannot be legally surrendered a second time, upon the same 
charge. 

The error of this is sd palpable as hardly to admit of ar- 
gument. 

In bailable offences the forfeiture of the recognizance for 
appearance is no satisfaction to the State for the offence; the 
defendant is not discharged, he may be again arrested and 
brought to trial. By bail he is merely discharged from im- 
prisonment and for the time being. He does not go without 
day, but until a day certain, when he is to appear. If he do 
not, and escapes to another State, he may be re-demanded; 
and if surrendered, and he gives bail again and leaves the 
State, and does not appear as he has bound himself to do, he 
is a fugitive from justice, and may be properly demanded, © 
toties quoties he fails to appear. 
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9. It is further said, that the petitioner having been sued 
for debt in sundry cases, as appears from the return, and 
being now in the custody of the sheriff of Granville for 
want of bail, and having been surrendered to him in other 
like cases by his bail, before the warrant of the Governor of 
this State came to his hands, his creditors have a prior and 
better claim to detain him here. 

But little authority can be found upon the subject. In 
the matter of Troutman, 4th Zabr., 634, the only case found, 
a single Judge in the State of New Jersey, held that he 
could not, in such case, be surrendered until the claim of 
the creditor was discharged. 

That case is not sustainable on principle. The claim 
of the State of New York is under the Constitution and 
laws of the United States. The demand is to answer the 
ends of , nblic justice, a matter paramount to the claims of 
private creditors. Public policy, aside from the positive re- 


quirements of the Constitution and law, requires that such 
private claims shall be subordinated to those of a State, 
made in furtherance of public justice. In connection with 
this see Granberry v. Pool, 3 Dev., 155. 


Moore, for the sheriff of Granville. 


Pearsoy, C. J. At June Term, 1866, upon the request of 
Governor Worth, the Judges of this court certified to him 
an opinion in these words: 


Rateicnu, June 21st, 1866. 

His Excellency, Governor Wort: \ 
In reply to your communication of the 20th instant? I 
have the honor to say the Judges concur in the opinion that 
the word “Crime,’{in the act of Congress to which you refer,) 
embraces all offences against the public, of an aggravated 
or infamous character, as contradistinguished from trivial 
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offences to which the milder term “ misdemeanor” is ap- 
plied. ¥ The dividing line is not plainly marked in the books, 
and to convey the meaning we must resort to instances.— 
An assault with intent to commit felony, a conspiracy, cheat- 
ing with false tokens, are “crimes.” An ordinary assault 
and battery, retailing without license, are misdemeanors. 

In determining what is a crime, it is proper to be gov- 
erned by the laws of the State in which the offence is alleged 
to have been committed. 

The grade of offence may be considered as marked by the 
punishment, If it be infamous or degrading, as the jail or 
penitentiary, the offence is a crime, and properly associated 
with “treason” and “felony.” Ifthe punishment be only a 
fine, the offence is a misdemeanor, and is excluded from the 
operation of the act of Congress by the words “treason and 
felony.” “ Noscitur a sociis.” 

(Signed, ) R. M. PEARSON, 
Chiet Justice N. C. 


The opinion covers almost the whole ground. It was 
properly conceded on the argument by Mr. Bragg, that in 
regard to points of law the court has power, as a co-ordinate 
branch of the government, to review and control the action 
ot the Governor under a writ of Habeas Corpus. On the 
other hand it was conceded by Mr. Graham that, in regard 
to any matter within the discretion of the Governor, the 
court had no right to interfere. 

It was urged by Mr. Graham, Ist, that cheating by false 
pretence, as distinguished from false token, was not a crime 
at Common Law, and was made a crime by statute in the 
State of New York after the adoption of the Constitution of 
the United States, and consequently is not embraced by the 
word “crime” as used in that instrument. 

It may be that in the construction of a treaty between in- 





IN THE SUPREME COURT. 





In the matter of Wm. H. Hughes. 





dependent nations, where a particular offence is specified, 
“forgery” for instance, as in Windsor’s case, cited in 
Wheaton Int. Law, 117, it was well decided that what was 
or was not “forgery” depended on the state of the law at 
the date of the treaty, and that a statute passed afterwards 
making “a false entry, by a clerk in bank,” forgery, was not 
embraced by the treaty. Ours is a different case. We are 
not putting a construction upon a treaty between indepen- 
dent nations; we are putting a construction upon a Consti- 
tution ‘* adopted by the people of the United States in order 
to form a more perfect Union, establish justice,” &c. In 
this instrument we find a provision that any person charged 
with treason, felony or other crime, shall be delivered up, 
&ec. The words are general; no specific offence, as forgery, 
is named, and, in the very nature of things, this being a 
part of the fundamental law of the United States, has refer- 
ence to such changes in the Criminal Law as might there- 
after be made in any State of the Union; so the position 
that a rule of construction which may have been properly 
applied to a treaty, is applicable to the Constitution of the 
United States, is untenable. The clause under consideration 
should be construed, in connection with the clause imme- 
diately preceding, “the citizens of each State shall be en- 
titled to all the privileges and immunities of citizens in the 
several States,” and, as by the one, a citizen of North Caro- 
lina going to the State of New York is entitled to all the 
privileges of a citizen of that State, it is plainly the mean- 
ing of the other to subject him to punishment for violating 
its Criminal Law, as if he were a citizen of that State, and to 
take away all chance of dodging behind State lines. It is 
clear that the facts set out by the indictment in this case 
constitute a crime according to the statute of New York, as 
construed by the courts of that State. 

2. It was argued in the second place that, as the prisoner 
had been heretofore delivered up by Gov. Worth, and was 
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allowed to leave the State of New York, upon entering into 
a recognizance for his appearance, the Governor had no 
power to order his arrest a second time, either on the ground 
that his power having been once executed had spent its 
force, or on the ground that a forfeiture of the recognizance 
was an atonement for the offence. Neither of these posi- 
tions can be maintained. It may be that had the prisoner 
been discharged for want of prosecution, it would be in the 
discretion of the Governor to refuse to order his arrest a 
second time; but where a recognizance is taken, and the 
prisoner fails to appear, the power of the Governor to order 
a second arrest cannot be questioned. The suggestion that 
a forfeited recognizance is to be treated as an atonement for 
the offence, does not admit of discussion. 

It follows that the prisoner must be remanded, provided 
Jonathan Worth is rightfully filling the office of Governor 
of the State of North Carolina. That point was not made on 


the argument, but as the objection has been gravely urged 
elsewhere, a decent regard for public opinion makes it proper 
to state the grounds on which it is believed that the offices 
of the State are rightfully filled. See State v. Lane, 4 Ire., 434. 

The whole matter depends upon the question, Was the 
Convention of 1865 a rightful Convention for the purpose of 
reorganizing the State government, or was it an “unlawiul 


assembly ?” 

Ist. It is said that the President had no power to cause 
measures to be adopted for calling the Convention, and that 
his act was one of usurpation and in violation of the Consti- 
tution of the State. 

It is provided by the Constitution of the State, Art. 4, sec. 
1, “ No Convention of the people shall be called by the Gen- 
eral Assembly, unless by the concurrence of two-thirds of 
all the members of each House.” 

The Convention was not called in pursuance of this pro- 
vision; and it may be conceded that if the Convention had 
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been called prior to the revolt and surrender, it would have 
been an “unlawful assembly;” but the Convention was not 
called until after the State had revolted and been subjugated. 
This makes the difference. 

The Convention was not in pursuance of the Constitution 
of the State, nor was it in violation of that instrument. It 
was neither constitutional nor unconstitutional, but extra 
constitutional; that is, it met at a time and under circum- 
stances not provided for by the Constitution. It was the 
creature of the emergency—the only mode by which it was 
possible to extricate the State from the condition of anarchy 
into which it had fallen, by the attempt to withdraw from 
the Union, which resulted in subjugation. 

The frame of the government of the State still existed; 
there was the machinery, but no hands to work it; there 
were the oflices, but no officers qualified to discharge the 
duties. Those officers who held during good behavior had 
been required to renounce their allegiance to the govern- 
ment of the United States and to take an oath to support 
the government of the Confederate States. Such officers as 
had been elected or appointed, after the revolt, were required 
to take a like oath. It is provided by the Constitution of 
the United States, Article VI, clause 3, “The Senators and 
Representatives before mentioned, and the members of the 
several State Legislatures, and all Executive and Judicial 
officers, both of the United States and the several .States, 
shall be bound by oath to support this Constitution.” No 
one of the State officers was bound by an oath to support 
the Constitution of the United States, and consequently no 
one of them was qualified to discharge the duties of their 
respective offices. There was no Governor, no members of 
the General Assembly, no Judges. Every officer in the 
State was politically dead, and the effect the same as if they 
had all died a natural death. How could the government 
of the United States recognize, as rightful officers of the 
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State, men who were not bound by the oath required by the 
Constitution, but on the other hand were bound by an oath 
to support another government, and who had been elected 
or inducted into office at a time when the State was in open 
war with the United States ? 

Here, then, was a state of anarchy. No Convention could 
be called by the General Assembly, for there were no per- 
sons qualified to act as members of the General Assembly, 
and there was no way to have the State offices filled, whether 
Executive, Legislative or Judicial, except by a Convention 
of the people. In this condition of things, so far from its 
being a matter of complaint, it was fortunate that the Presi- 
dent of the United States, either as President under the Con- 
stitution, or as Commander-in-Chief of the conquering army, 
under the law of nations, had power, without reference to 
the Constitution of the State, to appoint a Provisional Gov- 
ernor, and, through his instrumentality, so to provide that 
the people of the State might, in a quiet and orderly man- 
ner, elect delegates to a Convention, and thereby give the 
wheels of the State government a new start. 

If we consider the State, after the revolt and surrender, in 
the condition of an independent nation that had been con- 
quered, (and this is the most favorable light in which the 
subject can be viewed, ‘for thereby the question is relieved 
from the imputation of treason,) a well settled principle of 
the law of nations makes it the duty of the conquering 
nation to take care that the people conquered shall be pro- 
vided with laws, or shall be allowed to provide themselves 
with laws, and thereby prevent a state of anarchy. 

The act of the President, so far from being a usurpation, 
was a discharge of this duty in its mildest form; and the 
people of the State did accordingly avail themselves of the 
opportunity thus presented, and did elect delegates to the 
Convention; it follows, that their assembly was a rightful 
Convention of the people. 
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2d. It is said, in the second place, assuming that the Gov- 
ernment of the United States had power to adopt the ne- 
cessary measures to enable the people of the State, in a quiet 
and orderly manner, to elect delegates to a Convention, the 
act of the President excluding a portion of our best citizens 
from the right to vote for, and be eligible as, delegates, was 
in violation of our fundamental law, and such an act of des- 
potism as to make the Convention an unlawful assembly, 
and the whole proceeding void and of no force. 

Here again the same fatal error underlies the whole train 
of reasoning. It is strange that heated feeling could, in so 
short a time, divest the mind of all impression of the stern 
fact, that after a bloody war, the State had surrendered 
without stipulating for terms, (there being no terms except 
that the soldiers were allowed to go home unmolested) and 
lay prostrate with no further power of resistance, her people 
taking the amnesty oath, suing for pardon, and asking in 
the name of humanity, and the principles recognized by the 
law of nations, to be saved from the horrors of anarchy! 

We were not in a condition to invoke the aid of “our 
fundamental laws”—the proceeding was avowedly extra- 
constitutional, and we could appeal only to the laws of na- 
tions. Whether the portion thus excluded constituted the 
best or the worst of our citizens, and whether the number 
excluded amounted to 100 or 500, does not affect the prin- 
ciple, and such extraneous circumstances should be put out 
of view. | 

We have then this state of facts: After a surrender with- 
out stipulating for terms, the United States Government un- 
dertakes, in discharging the duty imposed by the law of 
nations, to relieve our citizens from a state of anarchy; and 
to this end it seemed good to the Government of the United 
States to permit the people of the State to elect delegates to 
a Convention, but to exclude from the privilege of voting 
for, and being eligible as delegates, those citizens, who, 
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having participated in the war, had not obtained pardon. 
The question is, was this exclusion a violation of the law of 
nations, and an act of despotism ? 

We have seen that, according to the law of nations, the 
conquering nation may either impose such laws as to it 
seems fit, or may allow the citizens of the conquered nation 
the privilege of framing laws for itself. Can any principle 
be suggested, which forbids the conquering nation, in adopt- 
ing this latter and milder course, to exclude from this privi- 
lege those citizens, whom it deems dangerous and not fit to 
be trusted? In other words, does the fact that a portion of 
the citizens are not considered fit to be trusted, impose upon 
the conquerer the alternative, either to adopt the harsher 
course of imposing such laws as he sees fit, or to wait until 
such time as he can be assured that all of the citizens have 
become fit to be trusted, and in the meantime keep the con- 
quered country under military law, or leave it in a state of 
anarchy? If this were so, it would be in the power of a 
handful of men, who choose to hold out in opposition, after 
the nation is subjugated and the country in possession of 
the conqueror, to force him to impose such laws as he sees 
fit, or else to continue his military rule or leave the country 
in anarchy. If the conqueror has, by the law of nations, a 
right to impose such laws as he deems fit, why may he not 
confer the privileges of framing the laws upon such portion 
of the citizens as in his opinion are worthy of the trust? 
The greater includes the less, and upon what ground can 
those whom he deems unworthy of the trust complain that 
the privilege is not also conferred on them? A naked state- 
ment is sufficient to dispose of the question, and it is almost 
too plain to talk about, when we bear in mind that it must 
be judged of by the law of nations, and that we are not in 
a condition to restrict the will of the conqueror by invoking 
our fundamental law. Take the most recent application of 
the law of nations. Hanover is deprived of its King and of 
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its government and laws, and annexed to Prussia, for such 
is the will of the conqueror; and this is done according to 
the law of nations. Can we look to that law for a principle 
by which to restrict the conqueror, if he sees fit to adopt the 
milder course, and put him under an obligation not to exclude 
any portion of our citizens from the privilege of participat- 
ing in framing the laws ? 

It is true, should a conqueror, while professing to allow 
the citizens the privilege of framing laws for themselves, 
exclude the greater part of them and confine it to a few who 
may be deemed tools of his, it would detract from the mag- 
nanimity of the act, and be, in effect, the same as if he had 
imposed such laws as he saw fit. There is no ground to 
support a suggestion of the kind in this case, and even if 
there was, it could not affect the principle. 

3. Fratricide is a more heinous crime than the killing of 
one with whom there is no tie of kindred. Civil war is 
more aggravated than a war with a foreign nation, and the 
conclusion in favor of the power of the United States, and 
the manner of its exercise, receives additional support by 
taking into view the fact that our State is not an indepen- 
dent nation, but is a member of the Union, and the attempt 
to withdraw, and the war consequent thereon, was a revolt, 
and subjected our citizens, who participated in it, to the 
charge of treason, unless the State had a right to secede.— 
That question we must suppose to have been settled by the 
result of the war. So the government of the United States, 
in discharging the duty imposed upon it by the law of 
nations, and the provision of the Constitution which requires 
it to guarantee to every State a republican form of govern- 
ment, was fully warranted in considering those individuals, 
who had not been pardoned, as still disaffected, and not 
worthy to be trusted in the work of re-organizing the State 
government. Ours is a complicated form of government; 
the citizen takes two oaths of allegiance, one to the govern- 
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ment of the State, the other to the government of the United 
States, and both governments act directly upon the individual. 
So, when the State attempted to withdraw, and revolted, a 
condition of things was presented which was not provided 
for in either Constitution, and seems not to have been con- 
templated by the framers. The citizens were obliged to 
violate their allegiance either to the one government or the 
other. Those who made their election to adhere to the 
State violated their allegiance to the United States, and 
those who elected to adhere to the United States violated 
their allegiance to the State. Although this unforeseen con- 
dition of things, which forced upon us the necessity of vio- 
lating our allegiance to the one government or the other, 
cannot be deemed a justification of such of our citizens as 
elected to adhere to the State, (except upon the assumption 
that the State had a right to secede,) yet it is certainly a 
mitigation of the wrong; and to this is to be ascribed, in a 
great measure, the proclamation of general amnesty, and 
the liberality with which pardon has been granted, to such 
as fell in the excepted classes. A portion of our citizens 
had not obtained pardons. Did this fact put the govern- 
ment of the United States to the alternative of waiting until 
such time as all of these persons should approve themselves 
fit persons for pardon, and, in the meantime, continue the 
military occupation of the State, or leave it in a condition 
of anarchy, without legislative, judicial or executive officers, 
or else to allow those who, being unpardoned, were looked 
upon by the government of the United States as traitors, to 
participate in forming a Convention for the purpose of pro- 
viding measures to fill the State offices ? 

It seems to us very clear that the exclusion of these per- 
sons was not a violation of the law of nations, or the clause 
of the Constitution above referred to, and that, so far from 
the act of the President being one of usurpation and despo- 


tism, he could not consistently have done otherwise. These 
6 
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persons either had applied for pardons which were refused, 
for reasons of which he was the sole judge, or else had omit- 
ted to apply, because they were unwilling to take the oath 
of allegiance to thé United States, or because they persisted 
in the opinion that they had committed no act which needed 
a pardon. 

Suppose the President had caused these persons to be ar- 
rested, and they were confined on the day of election, and 
thus practically excluded from voting and acting as dele- 
gates to the Convention, would that fact have put it out of 
the power of the President to enable the people to hold a 
Convention? No one will socontend ; and yet their exclu- 
sion by the proclamation was the same in effect, saving the 
omission of the harsher part, that is the arrest and confine- 
ment, which occurred in only one instance. So, to urge the 
exclusion of this handful of unpardoned traitors, as the gov- 
ernment of the United States considered them, as a ground 
for holding the Convention to be an unlawful assembly, and 
as a consequence that the State has had, and still has, no 
Governor, members of the Legislature, Judges or other 
officers, who can rightfully fill their respective offices, is “ to 
trifle with a grave subject.” 

4. Whether the act of the President was one which re- 
quired the concurrence of Congress, is a question into which 
we need not enter; for, taking it to be so, Congress has, in 
many ways, recognized and confirmed the action of the 
President in regard to the re-organization of the State Gov- 
ernment by filling its offices. No other need be referred to 
than the joint resolution by which certain amendments to 
the Constitution of the United States are proposed to the 
Legislature of the State of North Carolina, for adoption or 
rejection, thereby recognizing the Legislature as a lawful 
body, and, of course, recognizing in like manner the Con- 
vention under whose authority the members of the Legis- 
lature were elected. Indeed, although there may be some 
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diversity of opinion upon the question as to the power of 
the President, without the concurrence of Congress, to ena- 
ble the people of the State to take measures by which to 
resume a Constitutional relation as one of the States of the 
Union, (about which we wish to intimate no opinion, because 
it is not involved in the matter under consideration,) there 
would seem to be no doubt as to the power of the Execu- 
tive, either as President or as Commander of the army, to 
appoint a Provisional Governor, and through his instrumen- 
tality enable the people of the State to meet in Convention 
and take measures to fill the State offices. We have seen 
that, according to the law of nations, it is not only the right, 
but the duty, of the conquering nation either to impose a 
government on the conquered people, or to allow them to 
frame one for themselves, so as to prevent a condition of 
anarchy. When the President entered upon the discharge 
of this duty, it surely was not for the conquered people to 
question his powers, and the mere non interference of the 
Legislative branch of the government was such an acqui- 
éscence as to amount to a sanction, on its part, of all acts 
which, by the law of nations, it was the duty of the con- 
quering nation either to do or to allow to be done. 

At all events it seems to us entirely clear that the officers 
of the State, who have been by this means and in this man- 
ner chosen and inducted into office, have rightful jurisdic- 
tion and power to discharge the duties of their respective 
offices, until some other provision shall be made for the gov- 
ernment of the people. 

5. We do not enter upon the question in regard to the 
extent of the power of the Convention, for it is certain 
that, if rightfully convened, it had power to adopt all 
measures necessary and proper for filling the offices of the 
State, which is the only question now under consideration. 

It is considered that the prisoner be remanded. 

Per Curiaw. Prisoner remanded. 
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THE STATE v, J. Z. BELL. 


A retrospective law, taxing the business of citizens during the whole of the 
current year in which such law is passed, is not unconstitutional. 

A law punishing a prospective refusal to render for taxation an account of 
business done before the passage of the law, is not ex post facto, 

It was competent for the State, in October, 1865, to pass a law taxing busi- 
ness done at any time during that year, at any place within its bounda- 
ries, even although within what were called ‘‘ the Federal lines,” and at 
places where there were then no civil officers. 

The functions of a court in respects to statutes are but two: 1st, to ascer- 
tain their meaning: and, 2d, to decide upon their constitutionality. 

Except as restrained by the laws of the United States, and the Constitu- 
tion of the State, the taxing power of the State extends to all objects 
within its territory, and has no limitation except in the responsibility of 
the representative to his constituents. : 

A tax upon the past business of the current year is not ‘‘a capitation tax,” 

Persons licensed under the revenue laws of the United States, are not there- 
by ‘‘ officers” of the United States, or withdrawn from the operation of 
the taxing powers of a State. 

The occupation, during the late war, of parts of the State by the forces of 
the United States, cannot be regarded as an occupation by a “ public 
enemy.” 

The ordinance of the 1st Oct., 1865, entitled ‘‘ An ordinance to provide 
revenue,” &c., in some sections, operates retrospectively for the whole of 
that year; such operation is valid, and binds persons even during such 
time within that year as they did business in places ‘‘ within the Federal 


lines.” 
(State v. Bond, 4 Jon., 9; Dickinson v. Dickinson, 3 Mur., 327; State v. Pool, 5 
Ire., 105; State v. Petway, 2 Jon. Eq., 396; Murchison v. McNeill, 1 Win., 


220, and Gardner v. Hall, ante, p. 21, cited and approved.) 


Mispemeanor, tried before Warren, J., at Spring Term, 1866, 
of the Superior Court of Carteret. 

The facts were, that the defendant was a merchant, doing 
business in the town of Beaufort, from 1862 to 1866, and 
that he dealt in flour, sugar, coffee, spirituous liquors and 
tobacco; buying and selling these articles both before and 
after the 18th of October, 1865: that in January, 1866, the 
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sheriff of Carteret county demanded of him a statement 
under oath of the amount of taxes due from him under the 
ordinance of the Convention, passed the 18th of October, 
1865, which he refused to give, offering, at the same time, 
to account for and pay what might be due a/ter the [8th of 
October. The sheriff refused to accept of this, and the de- 
fendant was bound over to court; also, that the defendant, 
before May, 1865, had been licensed to trade by the super- 
vising special agent of the Treasury Department of the 
United States, and had paid a tax of one per cent. upon 
his purchases, to the military authorities of the United 
States, then occupying Carteret county, and that he sup- 
plied the army and the country within the Federal lines; 
that by order of the Treasury this system was discontinued 
in May, 1865, and thereafter, during that year, the defend- 
ant paid the “ internal revenue” tax imposed by act of Con- 
gress, and continued to trade under a license from said su- 


pervising agent: tht there were no court officers in that 


county exercising functions prior to the organization of the 
Provisional Government in North Carolina. 

His Honor charged the jury, that if they believed the 
evidence, the defendant was guilty. 

Verdict, Guilty; Rule for new trial; Rule discharged; 


Judgment and appeal. 


Manly and Haughton, for the appellants. 
Phillips & Battle, for the State. 


1. ordinance is retroactive, ss. 1, 15, 18. 

2. In part such retroaction is by way of lessening the tax 
imposed. The Revenue Act of 1864—5, or, waiving all acts 
during the war, that of 18601, taxed, for instance, “ li- 
quors” 4 and 8 per cent; this ordinance, 2 per cent. The 
defendant refused to account, even for liquors, at any time 
before the 18th October. But for the ordinance he would 
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have had to pay by some preceding Revenue law, the tax 
in which would have been heavier. He therefore has no 
excuse under retrospective laws, or Federal lines. The indict- 
ment is maintainable, if he refused improperly any one item, 
for any one day. 

Supposing, however, as is probable, that the court shall 
disregard niceties upon a matter of so much public interest: 
then, 

3. Whether it were politic to lay this tax was simply a 
legislative question, and has been decided. This court has 
but two duties in relation to statutes questioned before it: 
1. to ascertain their meaning; 2. to test their constitution- 
ality. Opinion of the Judges, 7 Mass., 523. Relief against 
offensive constitutional tax laws can be had only by an ap- 
peal to the fax payers, at the ballot box. People v. May. of 
Brooklyn, 4 Coms., 419. 

4. Retroactive statutes are either, 1, expost facto laws; 2, 
laws impairing the obligation of contracts; 3, such as do 
not belong to either of the two former classes. Considera- 
tion of the second class may be laid aside. This law is not 
expost facto, for the act which it renders criminal is one to 
be performed in the future. Retroactive statutes of the 
third class are not unconstitutional, either under the State 
or the Federal Constitution. The only limitation on taxa- 
tion in the State Constitution does notapply here. Murchi- 
son v. McNeill, Win., 220. Asregards the application of the 
Constitution of the United States, see in general the doc- 
trines in Providence Bank v. Billings, 4 Pet., 561, and cases 
there cited. Retrospective tax acts, so far as regards the 
business of the current year, have been common in North 
Carolina. See Revenue Acts of 1848, ss. 1 and 2; 1850, ss. 
4 and 5; 1854, ss. 19, 20, 22, 24; 1856, ss. 19, 20, 24, 30. 
See also, for similar taxation, the Federal tax acts, .in Stat’s 
at Large, vol. 12, p. 309, s. 49; p. 424, s. 91; p. 311, s. 52, 
and p. 445, s. 37. 
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5. This law may operate upon business done anywhere 
within the bounds of the State during any part of the year. 
The judicial department of the present government of North 
Carolina cannot regard such objects of taxation as were at 
any time “within the Federal lines” as beyond its jurisdic- 
tion. This government might possibly take the vice versa 
view, and say that it would not, or ought not to, tax citizens 
for business done, say in March, 1865, outside of those lines, 
on the ground that at such time the United States, part of 
whose machinery, in one sense, the State as now organized 
is, could not then give the business in question its protec- 
tion. The U. S. v. Rice, 4 Wheat., 246, presented only a 
question of construction, and has no application here where 
the question is as to power, and not as to meaning. 

6. Licenses under the revenue or other laws of the United 
States are not thereby ‘exempted from State taxation.— 
Licenses are merely a method of collecting taxes, or of ex- 
cluding improper persons from a particular business, <A 
license by the United States imports no more than the remo- 
val of one obstruction, a dispensing with one prohibition 
upon the business in question; and does not guarantee im- 
munity from all obstructions. Licensees are not “ officers,” 
or a part of the political machinery of the United States, 
any more than other citizens are who pay customs or land 
taxes. A licensed sutler is no more an officer of the United 
States than a retailer of spirituous liquors by the small 
measure is an officer of North Carolina. See case of Salary 
of a Clerk in a Post Office, Metcher v. City of Boston, 9 
Met., 73, distinguished from Dobbin’s case, 16 Pet., 435. Nor 
are the military deserts of such of these persons as followed 
the armies very generally recognized, or rated at a very 
high figure. 


Barrie, J. This case was argued before us at the last 
‘term of the court, but as the questions presented in it were 
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found to be novel, as well as important, we deemed it proper 
to take time for deliberation, and to request another argu- 
ment. It has accordingly been again discussed, with much 
zeal and ability, by the counsel on both sides, and we are 
now prepared to state the reasons which have conducted us 
to the conclusion at which we have arrived. 

The indictment against the defendant is founded upon an 
ordinance of the Convention of 1865, which was ratified on 
the 18th day of October in that year, and is entitled, “An 
ordinance to provide revenue for the year eighteen hundred 
and sixty-five.” By the 19th section a tax is imposed of 
one-half of one per cent. on the amount of all purchases 
made in or out of the State, whether for cash or on a credit, 
by any merchant, &c., buying or selling goods, wares or 
merchandize of whatever name or description; Provided, 
however, that purchases of cotton, tobacco, turpentine, rosin, 
tar and spirituous liquors, wine and cordials, shall not be 
included in the amount of purchases on which the tax laid 
by this section is to be estimated.” Tl.:s tax, by the first 
section, was to apply and operate during the twelve months 
next preceding the first of January, 1866. By the 21st 
section it is provided that “to ascertain the amount of taxes 
due from any person, company, firm or corporation, the 
sheriff or his deputy is hereby authorized and empowered 
to examine on oath any person, &c., and in case any such 
person shall refuse fully to answer on oath such person shall 
be deemed guilty of a misdemeanor, and said sheriff or dep- 
uty sheriff shall commit him to prison unless he shall enter 
into recognizance, with good security in such sum as shall 
be required, to appear before the Superior Court of law of 
his county, at its next term, to answer the charge, and on 
conviction he shall be fined or imprisoned, at the discretion 
of the court.” The defendant, who was a citizen of the 
county of Carteret, and had carried on the business of a 
merchant in that county by buying and selling goods, wares 
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and merchandize during the whole of the year 1865, refused 
to take the oath required by the ordinance, but offered to 
swear to the amount of his purchases a/ter the 18th day of 
October, 1865, that being the day on which the ordinance 
was ratified. To this proposition the sheriff refused to ac- 
cede, and proceeded to bind him over to the next Superior 
Court of law for the county, at which court he was indicted, 
tried and convicted for a violation of the ordinance; and 
from the judgment then pronounced against him, he has 
appealed to this court. 

On the argument here the counsel for the defendant con- 
tends that the ordinance of the Convention, under which 
his client was convicted, is unconstitutional and void: 

1. Because it is an “ex post facto law,” and therefore pro- 
hibited by the Constitution of the United States. Art. I, 
sec. 10, ch. 1. It becomes necessary then to enquire what 
is such a law? That question was answered and settled by 
the Supreme Court of the United States in the case of Calder 
v. Bull, 3 Dallas, 386, in which it was defined to be as fol- 
lows: “Ist. Every law that makes an action done before 
the passing of the law, and which was innocent when done, 
criminal, and punishes such action. 2d. Every law that 
aggravates a crime or makes it greater than it was before it 
was committed. 3d. Every law that changes the punish- 
ment, and inflicts a greater punishment than the law an- 
nexed to the crime when it was committed. 4th. Every 
law that alters the legal rules of evidence and receives less 
or different testimony than the law required at the time of 
the commission of the offence, in order to convict the offen- 
der.” This definition, thus given by Judge Chase in pro- 
nouncing the opinion of the court, has been universally ac- 
cepted and approved, and it shows that an ex post facto law, 
in the sense in which it is used in the Constitution, applies 
to matters of a criminal nature, and to them only. 1 Kent, 
409; 3 Story on the Con., 212; State v. Bond, 4 Jon., 9 
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The 24th section of our Bill of Rights has received a similar 
construction. Dickinson v. Dickinson, 3 Mur., 327. Tried 
by the test of this definition, the ordinance of the Conven- 
tion is not in the slightest degree obnoxious to censure. It 
does not declare criminal any action done by the defendant 
before it was passed; nor does it aggravate the criminality 
of any act which he had previously committed; nor does it 
change, or increase, the punishment for any alleged crime, 
nor change the rules of evidence to make a conviction 
easier. On the contrary, it recognizes the defendant as 
having been engaged in a lawful business, and upon that 
business proposes to lay a tax. What it declares to be a 
crime is something which he may do or refuse to do after- 
wards, and in respect to such criminality it is altogether 
prospective. If he were not bound to render an account 
on oath of his purchases, as a merchant, prior to the passage 
of the ordinance, it must therefore be for some other cause 
than that the ordinance is ex post facto. 

2. Upon the supposition that his first objection might not 
be sustained, the counsel contends, in the second place, that 
if the ordinance be not ex post facto, it is retrospective, and 
therefore void, as being against the spirit, if not the letter, 
of the Constitution. For this position the counsel has re- 
ferred to and relies upon what is said in “ Dwarris on Stat- 
utes.” It is a general rule, say the books, that no statute is 
to have retrospect beyond the time of its commencement, 
for the rule and law of parliament is, nova constitutio futuris 
formam debet impornu non preteritis. And not only is it the 
doctrine of the English law that a statute is not to have a 
retrospective effect, but it is also founded on the principles 
of general jurisprudence. A retrospective statute would 
partake in its character of an ex post facto law as to all cases 
of crimes and penalties, and in matters relating to contracts 
or property, would violate every sound principle. Dwar. 
on Stat. 680, 681, (9 Law Lib., 35.) Whenever a retrospec- 
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tive statute applies to crimes and penalties, it is an ex post 
facto law, and as such is prohibited by the Constitution of 
the United States, not only to the States, as we have already 
seen, but to Congress. Art. 1, sec. 9, ch. 3. The omission 
of any such prohibition in the Constitution of the United 
States, and also of the State, is a strong argument to show 
that retrospective laws, merely as such, were not intended 
to be forbidden. It furnishes an instance for the applica- 
tion of the maxim expressio unius est exclusio alterius. We 
know that retrospective statutes have been enforced in our 
courts, of which the case of the State v. Pool, 5 Ive, 105, 
furnishes a striking example. In that case it was decided 
that a bond given by a sheriff for the discharge of his offi- 
cial duties, though void according to the previous decisions 
of the Supreme Court, because those who had accepted it 
had, at the time, no legal authority to do so, yet will become 
valid ab initio from a subsequent act of the Legislature, de- 
claring that such bonds should be considered as having 
been legally delivered. And this consequence will follow, 
although the act of Assembly was passed not only subse- 
quently to the institution of the action, but also to the de- 
termination in the court below, and the appeal to the Su- 
preme Court. In the argument of the case, it has been con- 
tended that the act ought to be construed so as to extend 
only to bonds subsequently executed, but in delivering the 
opinion of the court, it was said that though statutes ought 
not to be adjudged retrospective except from necessity, yet the 
words ‘“‘ have been taken,” as applied to the bonds of sheriffs, 
could not be so interpreted as to render them inoperative. 
It follows from this that whenever the Legislature uses lan- 
guage which is expressly, or by necessary construction ret- 
respective, effect must be given-to it by the court, unless 
there be some other ground upon which it must be declared 
void. There can be no other ground except its repugnancy 
to the Constitution of the United States or of the State, for 
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it was well said by the learned counsel who argued for the 

State, that there can be but two questions raised upon an. 
act of the Legislature. First, is it constitutional ? Second, 

what is its proper construction? In connection with this, 

the language of the Judges of the Supreme Court of Massa- 

chusetts, in reply to questions propounded to them by the 

House of Representatives of that State, is of grave import, 

and deserves the serious consideration of every citizen of 
the country: “The Constitution is law, the people having 

been the legislators, and the severai statutes of the common- 

wealth, enacted pursuant to the Constitution, are law, the 

Senators and Representatives being the legislators. But the 

provisions of the Constitution, and of every statute, are the 

intentions of the Legislature thereby manifested. These 

intentions are to be ascertained by reasonable construction, 

resulting from the application of correct maxims generally 

acknowledged and received.” 7 Mass. Rep., 524. 

3. The ordinance of the Convention, upon which we are 
commenting, uses no doubtful or equivocal language. It 
expressly requires every merchant, &c., to give an account, 
on oath, of all his purchases in or out of the State during 
the year 1865. It was passed and ratified, as we have seen, 
on the 18th day of October in that year. An important 
question is then presented, whether the Covention had the 
power to lay a tax upon business done prior to the time 
when the ordinance was adopted. This question is one of 
very great importance both to the State and its citizens. In 
its discussion, it will aid us to consider, for a moment, the 
extent of the power possessed by the State to levy taxes 
upon its inhabitants. “The taxing power is one of the 
highest and most important attributes of sovereignty. It 
is essential to the establishment and continued existence of 
the government. Without it, all political institutions would 
be dissolved, the social fabric would be broken up, and civ- 
ilization would relapse into barbarism.” State v. Petway, 2 
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Jon. Eq., 405. “The power of taxing the people and their 
property is essential to the very existence of government, 
and may be legitimately exercised on the objects to which 
it is applicable, to the utmost extent to which the govern- 
ernment may choose to carry it. The only security against 
the abuse of this power is found in the structure of the gov- 
ernment. In imposing a tax, the government acts upon its 
constituents. This is, in general, a sufficient security against 
erroneous and oppressive taxation. The people of a State, 
therefore, give to their government a right of taxing them- 
selves and their property, and as the exigencies of the gov- 
ernment cannot be limited, they prescribe no limits to the 
exercise of this right, resting confidently on the interest of 
the Legislature, and the inflnence of the constituents over 
their representatives, to guard them against its abuse.” 
McCullock v. State of Maryland, 4 Wheat., 428. See also 
Providence Bank v. Billings, 2 Peters, 514, at pp. 561, 563. 
Before North Carolina entered into the Federal Union she 
possessed, as an independent and sovereign State, this un- 
limited power of taxation, but by adopting the Constitution 
of the United States, and becoming a member of the Union, 
she surrendered a portion of this sovereign power, but only 
such portion as was necessary to enable the general govern- 
ment to carry on and accomplish the purposes for which it 
was established as a great nation. The taxing power of 


’ the State is therefore now restricted, and the extent of this 


restriction is very well expressed in the case of Nathan v. 
The State of Louisiana, How., 73: “The taxing power 
of a State is one of its attributes of sovereignty, and where 
there has been no compact with the Federal government, 
or cession of jurisdiction for the purposes specified in the 
Constitution, this power reaches all the property and busi- 
ness within the State which are not properly the means of 
the general government, and as laid down by this court it 
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may be exercised at the discretion of the State. The only 
restraint is the responsibility of the members of the Legis- 
jature to their constituents.” See also The People v. Mayor 
of Brooklyn, decided in the Court of Appeals of New York, 
4 Comst., 417. , 

With this large and essential power of taxation unre- 
strained, except where it may come in conflict with the 
Constitution of the United States, with a well established 
right to pass a retrospective law which is not in its nature 
criminal, we can see nothing to prevent the people from 
taxing themselves, either through a Convention or a Legis- 
lature, in respect to property owned or a business followed 
anterior to the passage of the ordinance or the statute.— 


The counsel for the State has referred us to several acts of 


Congress which have such a retrospective effect in taxing 
income, &c. See 12 Stat. at Large, pp. 309, 311, 445 and 
472. Whether this retrospection could go back beyond the 
current year it is unnecessary. for us to decide. The ordi- 
nance expressly confines the taxation to the year, which is 
the usual manner of providing for the laying and collect- 
ing taxes in this State; for though a revenue law may con- 
tinue in operation for a longer period than one year, the tax 
lists are to be made out and the taxes themselves collected 
annually. 

4. We will notice here the objection which was urged in 
the case of Murchison v. McNeill, 1 Win., 220, to a law that 
imposed a tax upon the profits of a factory commencing at 
a time anterior to the passage of the act. It was contended 
by the able counsel who argued that case for the tax payer, 
that the law was unconstitutional because the impost was 
in effect a capitation tax, and as such was not imposed in 
the manner prescribed by the Constitution of the State, 
which declares that “capitation tax shall be equal through- 
out the State upon all individuals subject to the same.” See 
Amendments, Art. 4, sec. 3, ch. 1. “A capitation tax is (as 
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we said in Gardner v. Hall, ante, 21,) one upon the person 
simply, without any reference to his property real or per- 
sonal, or to any business in which he may be engaged, or to 
any employment which he may follow. It is rightfully im- 
posed, because of the protection which the government 
affords to the person independently of the connection or re- 
lation of the person to anything else. Every kind of tax 
must be paid either directly or indirectly by a person, but 
if he pay it in consequence of his ownership of property, or 
of a license to follow a profession or trade, or of making 
profits by the use of money or other thing, or of a privilege 
granted to him either in writing or orally by the State, or 
by the permission of the State either expressed or implied, 
the impost is not a capitation tax: that is, it is not a tax 
upon his poll and head simply.” It is manifest that the tax 
complained of by the defendant in this case is a tax upon 
his business as a merchant, and not a tax upon his head, in 
the sense in which a capitation tax is used in the Constitu- 
tion. The requisition upon him to give an account upon 
oath of the amount of his purchases during the year, is for 
the purpose solely of ascertaining what amount of tax 
ought to be imposed upon him asa merchant. This requi- 
sition, if our reasoning be correct, the State had a right to 
make, and he ought not to have refused. 

5. The last objection urged on the part of the defendant 
is, that during a considerable part of the year 1865 the 
county in which he resided and was doing business was oc- 
cupied by the Federal forces, in the prosecution of a war 
against the State of North Carolina; that he was carrying 
on his trade as a merchant under a license from an agent of 
the Treasury Department of the United States, atid had paid 
taxes therefor both to the military and civil authorities of 
that government; that after that arrangement was discon- 
tinued, in the Month of May, he continuéd to trade under 
his license, and had paid the internal revenue tax imposed 
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by an act of the Congress of the United States; that there 
were no civil officers in his county in the exercise of their 
functions prior to the organization of the Provisional Gov- 
ernment in the State, and that up to that time the town of 
Beaufort, where he was trading, was in the possession of 
the Federal forces. Under these circumstances it is con- 
tended that he was not liable to pay any tax to the State 
upon his business prior to the date of the ordinance. In 
support of this objection the counsel relies upon two grounds. 
He insists, first, that the occupation of the town of Beaufort 
was an occupation by a public enemy, and that for the time 
of its continuance he cannot now be made liable to pay 
taxes for business which he carried on while under the do- 
minion of the enemy; secondly, he contends that he was a 
licensee of the Federal Government, and as such supplied 
the army and the country within the Federal lines with 
provisions, &c., and that to tax his business would be to 
tax the means employed in part by the United States for 
the suppression of the rebellion. 

In support of his first position under this objection the 
counsel relies on the case of the United States v. Rice, 4 
Wheat., 246, (4 Curtis, 391.) During the war of 1812 the 
British captured the port of Castine, in the State of Maine, 
and held possession of, and exercised complete dominion 
over it, until the treaty of peace in 1815, when it was re- 
stored to the United States. During its occupation by the 
enemy goods were imported into it, which, after the war, 
were held not to be liable to the duties imposed by the 
United States’ revenue laws. Such goods, at the time of 
their importation, were not imported into the United States, 
and hence, upon the proper construction of its revenue laws, 
they were held not to be liable to pay duties. The sole 
question in the case was (as was correctly said by the coun- 
sel for the State) one of construction only, and cannot be used 
as an authority for any other purpose. It does not decide, 
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there or pretend to decide, that after the territory was restored to 
their the United States in 1815, the State of Maine might not 
Gov- have taxed the property and business of its inhabitants dur- 
n of ing its occupation by the British, in the same manner as it 
yn of taxed the other citizens of the State. But, admitting, for 





the sake of argument, that the decision is otherwise, then 
































con- 
‘tate we say that the case is not at all the same in principle with 
In the one before us. ‘To make it so is to take for granted that 
nds. North Carolina had a right in 1861 to secede from the United 
fort States, and thereby become an independent nation; for in ] 
ime such case, it must be admitted that the capture of a portion 
pay of her territory in the war which ensued would have been 
do- a conquest by a foreign enemy. But such right of secession 
Sa was repudiated by the first ordinance of the Convention of 
ied 1865, and the ordinance of secession in 1861 was declared 
ith tohave been at all times null and void. The capture of 
to Beaufort by the military force of the United States was not 
for therefore the conquest by a foreign enemy of the territory 
of the State of North Carolina, but merely the suppression 
he of the rebellion in that part of the State, and when after- 
4 wards the State was rehabilitated, its loyal government was 
he restored to all its former powers, including the power of 
1e, taxation, over all its inhabitants in every part of its terri- 
on tory. ‘This view is fully sustained by the opinion of Judge 
e- Spracve in the case of The Amy Warbeck, before the United 
1e States District Court of Massachusetts, and by that of Judge 
r, Netsoy, of the Supreme Court of the United States, in the 
le matter of Jonas Egan, on a writ of habeas corpus. 
of The second position under the last objection is equally 
s, untenable. The defendant was certainly not an officer of 
;, the United States. He did not hold any commission under 
@ that government, nor receive from it any pay by way of 
» salary or otherwise. He was merely acting under a license 
l from the authorities of the general government to trade on 





his own account, and for his own profit, with the officers 
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and soldiers of the army, and with the people of the sur- 
rounding country. For this privilege he was indeed re- 
quired to pay a tax to the United States, but that did not 
prevent his liability to pay another tax to the State. Mac- 
Culloch v. State of Maryland, ubi supra. The same principle 
has, we understand, been decided by the Supreme Court of 
the United States in what are called, The Liquor and Lottery 
cases. Ifthe defendant can be considered in any proper 
sense an agent of the general government, still his emolu- 
ments as such are liable to State taxation. He cannot be 
regarded in a better light than a Clerk in a Post Office, and 
it has been decided by the Supreme Court of Massachusetts 
that the income of such a clerk, derived from his employ- 
ment as such, is taxable by the State. Melcher v. City of 
Boston, 9 Met., 73. That case was distinguished from Dol- 
bins v. Commissioners of Erie, 16 Pet., 435, in which a tax 
upon the “office” of a Captain in the United States navy, 
by a statute of Pennsylvania, was held to be contrary to the 
Federal Constitution. The Massachusetts court intimate 
that the decision in Dobbins’ case might have been diffvrent 
had the tax been imposed upon the “income,” instead of 
the “office.” However that may be, it is certain that she 
present defendant cannot claim any immunity from S*‘a‘e 
taxation on the ground of his having been an officer « f |' e 
United States. 
The decision of the court below is believed to be 
and must be affirmed. 
Per Cvrtax. There is no erro 





Memoradum.—The principles involved in the above case were © *.i 
before the court at this term in Zhe State vy. McNamara, from Washz:,;on, 
and The State v. Blagge and Soper, fram Craven. In the former case, which 
was tried before his Honor, Warren, J., at Fall Term, 1866, the defendant 
offered to account for taxables from the time of the establishment of the 
Provisional Government in the State; in the latter, tried before his Honor, 
Barnes, J., at Fall Term, 1866, the defendant declined to account atall. In 
each case judgment in the court below was against the defendant; and in 
this court that judgment was affirmed, for the reasons given in the case above. 

In all of the cases Writs-of-error have been allowed, returnable into the 
Supreme Court of the United States. 
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In the matter of HARRIET AMBROSE and ELIZA AMBROSE. 


In deciding upon a question of false imprisonment, raised under a writ of 
Habeas Corpus, the Judge may investigate the validity of any order of 
court relied upon, ds here, to prove the petitioners to be apprentices of 
him who detains them. 

A County Court has no power to bind as apprentices persons who have no 
notice of the proceedings for that purpose: and it is prudent in the court 
to require that such persons shall be present when bound. 

(Stallings v. Gully, 3 Jon., 344; Prue v. Hight, 6 Jon., 265, and Armstrong v. 
Harshaw, 1 Dev., 187, cited and approved; Owens v. Chaplain, 3 Jon., 323, 
distinguished and approved. | 


Haseas Corpus, coming up by an appeal on the part of 
the petitioners from an order made by Gilliam, J., at his 
chambers in Lumberton, during the Fall Circuit of 1866. 

The facts are sufficiently stated in the opinion of the court. 


- 


Person & French, tor the petitioners. 


The County Court had no power to bind the petitioners. 
They do not come within any of the classes which the court 
is empowered to bind by the Rev. Code, c. 5, s. 1. Compare 
with this the provisions of the act of 1866, ¢.40. See Mid- 
gett v. McBride, 3 Jon., 22. Courts will not hold such per- 
sons to be “free base-born children of color,” when such 
a construction of the statute is invoked in order to affect 
them injuriously, ex. gr., as here, to deprive them of their 
liberty. 2d Dwar. Stat., 677, 680-1. The children of slaves, 
under our former laws, were not “bastards.” See Howard 
u. Howard, 6 Jon., 237. Great “inconvenience” would arise 
from holding that the Ordinance of Emancipation, or the 
act of 1866, c. 40, has the effect of turning these persons 
into “free base-born children of color.” This is to say, that 
such construction cannot prevail; Broom’s Max., 85-’6; 
Vaughan’s Rep., 37-8; Ram’s Science, &c., 57; Co. Lit., 66a, 
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97b, 152b; Doe v. Norton, 11 M. & W. 928; Turner v. R. R. 
Oo., 10 M. & W., 434. 

The petitioners, or their parents, were entitled to notice 
of the proposal to bind, by a rule applying universally to 
proceedings of a judicial nature; Stallings v. Gully, 3 Jon., 
344. In Owens v. Chaplain, 3 Jon., 323, the language of the 
court to the contrary turns upon the point that, as there 
said, the party making the question had no interest in it. 
That is not the case here. 

That this appeal will lie under acts of 1858—9, c. 53. See 
Musgrove v. Kornegay, 7 Jon., 71. 


W. MeL. McKay, for the defendant. 


Rrave, J. The petitioners are persons of color, who to- 


gether with their parents, had been slaves, and were eman- 
cipated by the Ordinance of the Convention. They were 


taken into custody by the defendant Russell, who claimed 
to hold them as apprentices, under an order of the County 
Court of Robeson purporting to bind the petitioners to him. 
The petitioners obtained a writ of habeas corpus returnable 
before Judge Giuiasw, who upon the hearing remanded 
them to the custody of the defendant. 

Two questions are involved in the case: 

1. Had the Judge, upon the hearing, the right to look 
behind the order of the County Court binding out the peti- 
titioners ? 

His Honor was of the opinion that he was precluded by 
the order, and had no right to look to the merits of the case. 

In this we think there was error. The defendant, who 
claims the right to restrain the liberty of the petitioners, 
must show his authority. And when he shows the order of 
the County Court, the petitioners have the right to reply, 
that the order is void. And this they may do, either by 
showing that they were not such persons as the court had 
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the power to bind out at all, or that they had no notice of 
the proceedings against them, and therefore, no opportunity 
of being heard. If judgment be rendered by a court hav- 
ing no jurisdiction, or against a person who has no notice 
to defend his rights, it is no judgment at all. Stallings v. 
Gully, 3 Jon., 344. And in Prue v. Hight, 6 Jon., 265, this 
court did look behind the order of the County Court, to 
see whether the court had the power to make the order, ¢. e. 
had jurisdiction over the petitioner. 

2. Does the fact that the petitioners had no notice of the 
proceedings against them, and were not present when the 
order of the County Court was made, make the order of 
binding void ? 

We think it does. The constitution and laws of the coun- 
try guarantee the principle, that no freeman shall be divested 
of a right by the judgment of a court, unless he shall have 
been made party to the proceedings in which it shall have 
been obtained. Armstrong v. Harshaw, 1 Dev. 187. 

In all proceedings of a judicial nature, it is necessary 
that the person whose rights are to be affected should, in 
seme way, be a party to the proceedings. It is not 
sufficient that the court should have jurisdiction of the 
subject matter, it must also have jurisdiction of the person. 
It is a clear dictate of justice that no man shall be de- 
prived of his rights of person or property, without the 
privilege of being heard. Stallings v. Gully, supra. And 
it is well settled, that judgment without service of process 
is void. 

The case of Owens v. Chaplain, 3 Jon., 323, is relied on as 
showing, that neither notice to the person to be bound nor 
his presence in court is necessary. It is true that in the 


opinion delivered in that case, it is said that ‘‘*there is noth- 


ing in the statute requiring the presence of the orphan when 
the binding takes place, though it is usual.” But the case 
did not require that point to be decided. That case was 
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this: An orphan had been bound out by the court, and a 
third person applied to the court to vacate the order binding 
out the orphan, and to bind him to that third person. The 
orphan was not moving in the matter himself, and of course 
the court refused to interfere at the instance of a third per- 
son who had no interest in the matter. So that we cannot 
give to that case the force of a decision upon this question. 
The case before us%s at the instance of a person whose lib- 
erty has been affected by the order, and he has the right to 
raise the question. And we think it clear, that whether the 
statute requires it or not, the petitioners have a right 
upon general principle, to be present, or at least to have no- 
tice of the proceedings. And although the statute does not 
in terms require it, (which is probably all that was meant 
by the learned Judge in the case of Owens v. Chaplain.) yet 
it is fairly to be inferred. The statute, sec. 5, requires the 
master to give bond to produce the apprentice before the court 
whenever required. And in sec. 7 it is provided, that when 
a magistrate shall permit a house-keeper to employ an or- 
phan, he shall take his “ recognizance to bring the said orphan 
to the next County Court,” to be bound out. So that it seeftis 
clearly to be contemplated by the statute itself, that when- 
ever it is necessary for the court to take any action in ree 
gard to orphans, the orphan shall be before the court. 

The proceedings of our County Courts have been in a 
summary way, in binding out apprentices. And, although 
it has been usual to have the person to be bound present, 
yet we know from observation that it has not been invaria- 
bly the case, still our courts have usually acted with consid- 
eration, and have guarded the rights of the apprentices and 
given satisfaction to society. And there have been as few 
complaints of the abuse of power in this as in any other ex- 
ercise of duty by our courts. It could not well have been 
otherwise. We have had hitherto but few orphans to bind 
out. Of course we did not bind out slaves, and there were 
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but few free negroes, and indigent white children usually 
found friends among their relatiions to take care of them 
And in the few instances where binding was necessary, care 
was taken by the friends of the children, and by the court 
itself that the best that was possible should be done for the 
them. And besides, apprentices were never looked to as 
profitable, and were seldom taken except by those who felt 
some interest in their personal welfare, so that there were 
no inducements to frauds upon the courts. 

But now a very different state of things exists. The war 
has impoverished the country and made wrecks of the estates 
of orphans; its casualties have greatly increased their 
numbers; and one-third uf the whole population are indigent 
colored persons. So that the exceptional cases which we 
formerly had must be greatly multiplied, and the responsi- 
bilities and duties of thé County Courts must be increased 
in proportion. It is, therefore, of great importance that 
their duties and the rights of both apprentices and masters, 
in the proceedings for binding, should be defined and under- 
stood. We have no hesitation in saying that in all cases of 
binding apprentices whether white or colored, it is the right 
of the persons to be bound, to have notice, and it is the duty 
of the court to see that they have notice; and it is, to say 
the least, prudent in the court to require that the persons 
should be present in court. There can be no case where 
notice can be dispensed with, and the actual presence of the 
person ought only to be dispensed with where he has iutel- 
ligent friends present who can see that his interests are 
properly guarded. 

The case before us shows the propriety of what we have 
just said. Take the case as stated by Judge Gituam: The 
petitioners are females, respectively thirteen and fifteen 
years of age, ages when they stand most in need of the 
oversight of their parents and friends. They are indus- 
trious, well behaved and amply provided for in food and 
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clothing. They live with their mother and step father, who 
are of good character and are well todo. What interest had 
society in having these relations broken up, and themselves 
put under the care of strangers, with no affection for them, nor 
any other interest, except gain from their services. Now if 
these persons or their friends had been present when the 


application was made for their binding, would any court in 


the State have bound them out ? Of course not. It would 
have been a gross outrage if they had. A court ought not 
to, and will not, bind out an orphan unless it appear that 
its condition will be improved. It is a high duty of the 
court, and one which they perform with pleasure, to protect 
these helpless children, and not only to prevent oppression 
and fraud, but to act as friends and guardians, and improve 
their condition. I remember that when | was at the bar, the 
County Court of Granville had ordered sundry orphans to 
be brought to court to be bound out. Among them were 
three or four who were neat and clean, and their mother was 
with them. She cried much, but said not a word. Upon 
enquiring it was found that she was an honest, industrious 
woman and widow, who had labored hard for her children, 
and that just when they could begin to help her the rapacity 
of some bad man sought to take them away. Some gen- 
tleman of the bar suggested that, instead of taking away 
her children, there should be a contribution to enable 
her to kiep them, and it was readily responded to by the 
court and the bar and the crowd, and a handsome sum 
was given to her, and she kept her children. There is 
shown the propriety of having the persons actually present 
in court, in order that the court may see their condition, 
the condition of their parents or friends who have charge of 
them, and to hear their own simple story; and if binding be 
necessary, to see their capacity and fitness for one employ: 
ment and another, and also to give publicity to the matter, 
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so as to invite applicants, in order that the court may select 
the best ma-ters. 

In the case before us it is manifest, from the statement of 
the case sent us, that the humane and intelligent Judge, 
who heard the cause, would never have remanded the peti- 
tioners to the custody of the defendant, it he had supposed 
that he had the right to look behind the order of binding, 
not so much perhaps for any fault in the defendant as be- 
cause there was no propricty in taking them from the 
society and services of their parents and friends to bind 


them to any person. 

There was an interesting discussion at the bar as to the 
class with which the petitioners were to be put, supposing 
that they were liable to be bound out at all. Our statute, 
Rev. Code, ch. 5, sec. 1, passed before the war, provides that 
“Tt shall be the duty of the several Courts of Pleas and 
Quarter Sessions to bind out as apprentices all orphans 
whose estates are of so small value that no person will edu- 
cate and maintain them for the profits thereof.” And after 
enumerating other classes, the statute proceeds: * Also the 
children of free negroes, where the parents with whom such 
children may live do not habitually employ their time in 
some honest, industrious occupation, and all free base born 
children of color.” 

But it is not necessary, and therefore it would be im- 
proper, for us to enter into the consideration of those ques- 


tions, because whether they belong to one class or another. 


they were entitled to notice before they could be bound out, 


and as they had no notice and were not present, the binding 
was void, and therefore they are entitled to their discharge, 


and to go wheresoever they will. 


Per Curiam. Decree aceordingly. 
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JESSE 8. WALTON v. DREWRY A. SUGG and others. 


Citizens of North Carolina, who authorize a suit to be brought in Texas, 
are personally liable for the costs adjudged against them upon their fail- 
ure in such suit, although they may never have been in that State; and 
a judgment therefor may be enforced in North Carolina as a valid foreign 


judgment. 

In an action upon a judgment given in another State, after it is seen that 
the person against whom such judgment was given was regularly made a 
party to that suit, no question can be made whether that court ought to 
have rendered such a judgment; but full faith and credit must be given 
to it. 

Costs awarded upon retaxation are virtually included in the original judg- 
ment in a cause, 

Notice of retaxation, if necessary at all, may be served upon an attorney in 
the suit to which the costs are claimed to be incident. 

After an attorney has been admitted by the court to represent a party, he 
cannot, unless with the consent of the court, be discharged before the 
end of the suit. 

A suit does not end before complete satisfaction of, or discharge from, the 
judgment given therein. 


Dest on a foreign judgrent, tried betore his Honor, Osborne, 
J., at Spring Term, 1861, of the Superior Court of Greene. 

The defendants had brought suit in 1857, in the District 
Court of Navarro county, Texas; and in the course of such 
suit a number of slaves had been attached by Walton as 
sheriff, and had been held in his possession for several 
months. At May Term, 1858, judgment was given against 
the plaintiffs in that cause for “costs,” which thereupon 
were taxed. At September Term Walton filed a motion in 
writing, asking for a retaxation, in order that his costs for 
holding the slaves might be allowed. The present defen- 
dants had never been in Texas, and had carried on their 
suit there by attorneys. Notice of Walton’s motion was 
served upon those attorneys. They objected to such notice, 
on the ground that they were no longer the plaintiffs’ attor- 
neys, the suit which they had been authorized to bring 
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having come to an end in the preceding May. The court 
in Texas overruled this objection, and after an investigation, 
gave judgment for the amount now sued for. 

It was also shown that upon the termination of the suit, 
at May Term, an agent of the present defendants, then in 
court, had instructed the attorneys to attend to the matter 
of costs, so as to reduce them as much as possible. 

To the present action the defendants pleaded Nul titel 
record, Payment, General Issue, Statute of Limitations; and 
specially, That defendants had no legal notice of process, and 
That process was not legally served upon them. 

Verdict for the plaintiff; Rule for a New Trial; Rule dis- 
charged; Judgment, and Appeal. 


No counsel for the appellants. 
Phillips & Battle, for the plaintiff. 


1. The record now sued upon is the highest evidence of 
the law of Texas upon the points involved therein. Irby v. 
Wilson, 1 Dev. & Bat. Eq., 568; Davidson v. Sharpe, 6 Ire. 
11; Sheehy v. Life Co., 91 Eng. C. L., 597. 

2. The only question left to this court is whether that law 
is or is not repugnant to natural justice. 

By bringing a suit in the courts of Texas these defendants 
submitted themselves personally to the laws of that State in 
everything incidental to such suit. The judgments there 
upon the subject of costs, as here in equity, are for “ costs” 
generally. These judgments cover all costs properly taxed 
thereafter by the Clerk, as much as if they had been at first 
spread out in detail. For a valid taxation of costs it is not 
necessary, at law or in equity, that the party against whom 
they are taxed should be present, or should have been noti- 
fied. Tidd, 2d, 999; Arch. Pr., 1, 224; Dan. Ch. Pr., 3d, 
1586. Generally, neither the court nor the party knows 
anything of this. Nor is there any reason why, if a-slip 
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has occurred in giving the details properly upon taxation, 
a retaxation might not be had without notice. If the former 
execution has been returned “satisfied,” a motion to the 
court for an amendment may be necessary before issuing a 
second, (Poor v. Deaver, 1 Ire., 391,); but this, as said by 
Martin in the case above in 91 Eng. C. L., is a question not 
of natural law, but merely of procedure; and if Texas do 
not require it, we cannot review her discretion therein. If 
costs have not been properly taxed, the party grieved may 
bring the matter to the attention of the court for redress; 
but to do so with success he would have to show substantial 
injury, and not merely want of notification of the time and 
place of taxation. 

The attorneys in Texas were not discharged after the 
judgment in May. The rule, both at law and in equity, is, 
that one who is admitted to represent a party as attorney, 
cannot cease such representation without the permission of the 
court; Dan. Ch. Pr., 1, 512, which gives a rule on the subject 
that existed at law, at least as far back as 1654. See C. J. 
Taney’s strong language in U. S. v. Curry, 6 How., 106. 
The principle of the cases in Rol. Rep., 1, 365; 6, 8 and 10 
Johns., and 2 Inst., 378, showing that judgment terminates 
the connexion of attorney and client, is not, in general, the 
rule even at law: See Arch. Pr, 1, 28, &c. Those cases do 
not at all affect the practice in equity, which is more like the 
anomalous proceedings in Texas. See also Bank of Australia 
v. Nias, 4 Eng. L. & E,, 252; Zulueta v. Vysent, 3 Eng. L. 
& E., 76; Lope v. Hope, 27 Eng. L. & E., 249, 1 Dan. Ch. Pr., 
502, &e.; Johnson v. Person, 1 Dev. Eq , 364 

Costs retaxed are recovered under the original judgment in 
the cause. Gov. v. Twitty, 1 Dev., 150; Sneed v. Rhodes, 2 
D. & B., 386, and Poor v. Deaver, (above). See Peyton v. 
Brooks, 3 Cr., 92. The foreign judgment here sued upon is 
that of May, 1858, the obligation of which, upon the persons 


of these defendants, cannot be denied. 
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How irregularly, proceedings for obtaining costs are enti- 

Da . > > 
iled, may be seen from many cases in our reports; see Clerk's 
Office v. Allen, 7 Jon., 156, and cases there cited: also Pear- 


son V. Haden, 1 Mur. 140. 


teavE, J. It is a fundamental principle, that a party 
must have notice of any proceeding against him before he 
can be bound thereby. The defendants say they had no 
notice of the proceedings against them, and that therefore 


they are not bound. 

The facts are, that the defendants instituted a suit in 
Texas, and failed therein, and judgment was given against 
them for the costs. The plaintiff was sheriff in Texas, and 
the present claim is for his fees as sheriff in the Texas suit, 
and was a part of the costs in the cause. The sheriff's fees 
were not taxed by the clerk in the bill of costs, as at first 
made out, and were retaxed, upon motion. Notice of the 
motion was served upon the attorneys of the plaintiffs in 
that suit who are the defendants in this. 

1. Were the defendants entitled to special notice? They 
were the plaintiffs in the cause, and, therefore, were construc- 
tively in court all the while, to see all the proceedings from 
the beginning to the end. And the end is not the close of 
the trial, but the complete satisfaction of, or discharge from, 
the judgmentof the court. The sheriff's claim was not a 
distinct demand, separate from that suit, but was incident 
to it, and is expressly stated in the case to be a part of the 
costs. And the proceeding to retax, was not a separate 
suit, but was a motion in that cause. It would seem, there- 
fore, that as the defendants in this, the plaintiffs in that suit, 
sought the aid of the Texas court and its officers, they were 
bound to know what was the judgment of the court without 
special notice. The judgment was that they should pay the 
costs; the sheriff’s fees were a part of the costs: and there- 
fore the judgment was, that they should pay the sheriff's fees, 
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And that being the judgment of the court, the failure of the 
clerk to make a proper memorial of it, and to tax the costs, 
did not alter the judgment. And upon its being brought to 
the notice of the court, that its judgment was not properly 
entered by the clerk, it was the duty of the court to have 
the record corrected, so as to make it speak the truth. It 
would seem, therefore, that no other court can look into the 
proceedings, to see whether the court ought to have ren- 
dered such a judgment; but that every other court must 
give faith and credit to the same, if the person, against 
whom the judgment is, was regularly a party to the suit; 
and in regard to that no question can arise in this case, be- 
cause the defendants in this were the plaintiffs in that suit. 

But suppose this were not so, then: 

2. Did the defendants have notice of the motion to retax 
the costs ? 

The defendants live in North Carolina, and the notice was 
served upon their attorneys in the Texas suit. The attor- 
neys say that they were instructed by the defendants to see 
that the costs were reduced as much as possible, but they 
were not specially instructed in regard to the notice to retax. 
And the defendants insist that they ceased to be their attor- 
neys when the trial ended, although they had not been ex- 
pressly discharged. “The warrant of attorney continues 
until the end of the suit, and he may sue out and prosecute 
execution after judgment, and may receive the amount of 
the judgment and costs. Pending the suit, the client cannot 
change his attorney without leave of the court.” 1 Arch. 
Pr., 27. In the case of The United States v. Curry et al, 6 
How., 106, in which a question was made as to the validity 
of a citation in a writ of error, served upon the attorney in 
the original cause, C. J. Tayey, in delivering the opinion, 
says: “No attorney or solicitor can withdraw his name after 
he has once entered it on the record, without the leave of 
the court. And while his name continues there, the adverse 
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party has the right to treat him as the authorized attorney 
or solicitor, and the service of notice on him is as valid as 
if served on the party himself. And we presume that no 
court would permit an attorney, who had appeared at the 
trial with the sanction of the party, expressed or implied, to 
withdraw his name after the case was finally decided. For, 
if that could be done, it would be impossible to serve the 
citation, where the party lived in a dista.t country or his 
place of residence was unknown, and would, in every case, 
occasion unnecessary expense and difficulty, unless he lived 
at the place where the court was held. And so far from 
permitting an attorney to embarrass and impede the admin- 
istration of justice, by withdrawing his name after trial and 
final decree, we think the court should régard any attempt 
to do'so as open to just rebuke.” 

In that case the affidavit of the attorney was filed, and in 
that it was stated that at the time of service of notice on 
him he was not the attorney, but had been paid his fee and 
discharged, and that he so imformed the marshal when he 
served the notice. Yet the notice was held to be sufficient. 
“If the opposite party wish to be present at the taxation of 
cost, and doubt if the other party will give him notice of it, 
he may obtain from the clerk of the rules a rule to be 
present at the taxation. In fair practice, however, it is 
usual to give notice of taxation without being ruled to do 
so.” 1 Arch. Pr, 225. 

It is usually entrusted to the clerk to make out the costs, 
and a motion to retax is in the nature of an appeal from his 
decision to the court; and although the opposite party may 
have no such right to notice, as that it can be collaterally 
inquired into in another court, yet it is supposed that the 
court in which the motion is made will see that notice is 
given. In the Texas court notice was served upon the at- 
torneys in the cause, and we cannot see that there was any 
error. There is no error. 

Per CvriaM. Judgment affirmed. 





IN THE SUPREME COURT. 





JOHN W. SCOTT v. WILLIAM P. ELLIOTT, 


Possession of a chattel by one who holds for himself, in respect to either a 
general or a special property, will support Replevin or Trover ; such pos- 
session for another, will not-support an action; therefore, 


him by a sheriff with the understanding that if the sale was not valid 
he should be bailee for the sheriff, Held, that he had title sufficient to 


maintain Replevin. 


Rer.evix, to recover possession of a steamboat, tried be- 
fore Buxton, J, upon the pleas, General issue Property in 
the defendant, at December Special Term, 1866, of the Su- 
perior Court of Cuaruax. 

The facts were that the sheriff of Chatham county had 
levied an attachment upon the steamer at Haywood, under 
the act giving a lien for work, &c., done upon vessels; that 
it was afterwards condemned, as “ perishable,” by three free- 
holders, and being sold was purchased by the plaintiff, sub- 
ject to an understanding that if such sale was not valid the 
boat should be returned to the sheriff; that afterwards the 
plaintiff placed the boat in charge of a Captain Williams, 
who ran it to Fayetteville, where it was seized by the de- 
fendant, who afterwards refused to give it up. 

The Supreme Court having held that the sale by the 
sheriff was invalid, (Broan v. The Enterprize, 8 Jon., 260,) 
his Honor was of opinion that nothing passed by such sale 
except a bare possession, not coupled with any interest, and 
that after such possession had heen transferred to Williams, 
nothing remained in the plaintiff. Upon this intimation the 
plaintiff submitted to a nonsuit, and appealed to this court. 


Howze, for the plaintiff. 


1. Hampton v. Brown, 13 Ire., 18, shows that a sheriff may 
have a bailee, although the deputy in that case was held not to 
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be such. If he could have one in any case, then in this, 
in which the sheriff could not be expected to retain the 
thing in his personal possession, and where in fact Scott 
was responsible over to him. 

2. Trover (therefore Replevin) lies for a gratuitous bailee 
who is responsible over to his bailor. 1 Ch. Pl, 173. The 
“title” necessary under the second plea is only such as will 
sustain trover, and this against a wrongdoer is bare posses- 
sion. Branch v. Morrison, 5 Jon., 16. Elliott is no better 
than a wrong doer, for whom a plausible plea without proot 
avails nothing. 1 Ch. Pl., 171; 2 Saund. Rep., 47, n. d. 

3. Williams was only a servant of Scott. 


Phillips & Battle, for the defendant. 

In trover the declaration states that the plaintiff was 
“lawfully possessed, as of his own property,” of the things 
in question. The expression, “as of his own property,” is 


material. The evidence to support it may be various. As 
against wrongdoers, possession is sufficient. If there were 
no possession, some other evidence of property is required. 
In case of ownership it is said that the property draws to it 
the possession. This is said to satisfy the former clause 
quoted above, “lawfully possessed.” Here the trouble is 
about the latter clause; the plaintiff was not in actual pos- 
session, and was himself but the bare depositary of the 
sheriff. Constructive possession is never evidence of title, 
but on the contrary it is title which gives rise to the notion 
of constructive possession. This case is like that where 
trover was brought for a hawk not stated in the declaration 
to have been reclaimed, and at same time stated to have been 
out of the actual possession of the plaintiff; there was no evi- 
dence of title. Fries v. Spencer, Dyer, 306, b.; 80 Sutton v. 
Moody, 1 Ld. Ray, 250. 

2. Scott was only servant of the sheriff. Hampton v. Rhodes, 
13 Tre., 18, 1 Ch. Pl., 151; Gordon v. Harper, 7 T. R., 12; Ba- 
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ker v. Miller, 6 John., 195; Popelston v. Skinner, 4 D. & B., 
156; Douglas v. Mitchell, 3,Mur., 239; Dillenback v. Jerome, 
7 Cow., 294; Imdden v. Leavitt, 9 Mass., 104; Hastman v. 
Avery, 23 Me., 248. 

3. Public policy may be interested against permitting ar- 
rangements like this, where property is taken out of the 
bailiwick, and oceasion given thereby to strife. Miles v. 
Cattle, 6 Bing., 743. 


Pearson, C. J. One who has possession of a chattel for 
himself, in respect to either a special or general property, 
may maintain replevin or trover. One who has possession 
of a chattel for another, and not for himself, cannot main- 
tain an action. 

The rule is settled, and the only difficulty is in making its 
application. Our case falls under the first branch of the rule, 
as will be made apparent by citing a few instances under 
each. 

A common carrier has possession for himself in respect to 


his special property, and may maintain an action. So one 


who hires or borrows a horse is in possession for himself in 
respect to his special property. Such is the case in every 
bailment, and an action lies in the name of the bailee, and 
an indictment for lareeny may lay it as his property. 

On the other hand, an overseer holds possession for his 
employer and not for himself, and cannot maintain an action. 
So one who is driving the wagon of another is not in pos- 
session for himself, but as the servant of the other. His pos- 


session is that of the man who hired him to take charge ot 


the wagon. Such was the status of Williams in our case. 
He was the mere servant of Scott, and his possession was 
Scott’s possession. 

So, if the sheriff making a levy puts the property in charge 
of a third person, who is to deliver it on the day of sale. 
that person is considered as a mere servant holding posses- 
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sion for the sheriff, and having no general or special pro- 
perty in himself. Such is the case in 9 Massachusetts, 104, 
and the other cases cited on the argument. 

In our case the sheriff sold the steamer to Scott, and put 
her in his possession, with the understanding that if the 
sale was not valid, he would return her to the sheriff. Ob- 
viously Scott did not take possession for the sheriff, but for 
himself in respect to the general ownership which he sup- 
posed he had acquired. The character of his possession was 
not at all affected by the understanding as to the return of 
the steamer. The suit in which the validity of the sale is 
put in controversy was not decided until December Term, 
1860. So, from the time of the sale, 1857, up to 1860, Scott 
was holding possession “for himself.” During this time the 
sheriff had no right to take the boat from him. This is the 
test to show that he was not the servant of the sheriff. 
Suppose one hires my horse for a year, but agrees to return 
him before the end of the year on the happening of a con- 
tingency. Will any one say that he is my servant, and is 
holding possession for me and not for himself? 

There is error. 


Per Ccuriay. Ventre de novo. 
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THE STATE ve. A. MYERFIELD. 


Where an offer to strike is made with a deadly weapon the law does not al- 
low it to be explained by words used at the time; therefore, 

Where the defendant, whilst standing in the door of his grocery, held a 
pistol in his hand, sometimes bearing upon A and sometimes not, and 
swearing that if A came in he would shoot him, Held, that he was guilty 
of an assault. 

Discussion of the distinction between ‘‘ attempts to strike” and “ offers 
to strike,” and between the effect of words used where an “offer to 
strike” is made with a deadly weapon, or without one. 

(The State v. Davis, 1 Tre., 125; S. v. Crow, 1 Ire., 375; S. v. Morgan, 3 Ire., 
186; S. v. McDonald, 4 Jon., 19; S.%. Brandon, 8 Jon., 463, cited and ap- 
proved. ) 


Assautt, tried before Buxton, J., at Fall Term, 1866, of the 
Superior Court of Roway. 
The assault was charged to have been committed upon 


one Shaver, as the latter was walking to and fro in the street 
in front of the door of defendant’s grocery. The evidence 
showed that at this time the defendant stood in his door 
with a pistol in his hand presented, sometimes bearing upon 
Shaver and sometimes not, and swearing that if Shaver 
came in he would shoot him. Shaver threatened that if 
if defendant came out he would whip him. 

The court below charged the jury that presenting a pistol 
at another is an assault in law, and that if Shaver were 
making no attempt to enter the house of the defendant, the 
latter was guilty. 

The counsel for the defendant asked the court below to 

| charge the jury, that if they believed that the defendant had 
no present purpose of shooting Shaver, but only intended 

_ to shoot him in case he attempted to enter the house, and 

| that he intimated this purpose by language used upon the 
occasion, then that the presenting the pistol was not an as- 
sault. The court refused to give such a charge. 
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Verdict, Guilty; Rule for a new trial; Rule discharged; 
Judgment, and Appeal. 

Attorney General, for the State. 

Boyden & Bailey, for the defendant. 

1. The Judge erred in drawing a conclusion of Jaw trom 
what was but evidence to the jury. See Green. Ev., 3d, s. 59, 
s. 61. The jury must find an intention to strike. State v. 
Davis, 1 Ire., 127. 

2. Defendant was entitled to the instructions for which 
he asked. S. v. Davis, 1 Ire., 125; S. v. Crow, 1 Ive., 375; 
Blake v. Brevard, 9 C. & P., 626. 

3. The Judge erred in causing the case to turn upon a 
question of justification, instead of one of intent. 

4. No evidence that pistol was loaded, and therefore no 
assault. Blake v. Brevard, above. 

5. Defendant justified in preventing Shaver from enter- 


ing, provided the force, as shown by testimony, was not dis- 


proportioned. 


Prarsox, C. J. It was supposed that ‘* Davis’ case,” 1 Ire., 
125, “ Crow’s case,” ib., 375, and “ Morgan's case,” 3 Ive., 186, 
had settled the doctrine of “assault,” and no further expli- 
cation would be required. We are gratified to find that the 
opinion of the learned Judge, who decided this case in the 
court below, and of the learned Judge, who decided the 
case of Jsenhour,* which turns on the same point, does not 
disturb the doctrine established by these cases, so that the 
question in hand is simply one of application. 

An assault is “an offer or attempt to strike the person of 
another.” If one aims a blow at another, and it does not 
take effect, because the party gets out of the way, or it is 
warded off by a third person, or if one shoots at another 
and misses, it is an “ attempt to strike.” Such acts are un 
equivocal, and in most cases are easily disposed of. ] 





* Decided at this term, and not reported. 
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But “an offer to strike” presents more difficulty. It is 
often an equivocal act, which may admit of explanation, as 
is said in “ Davis’ case.” It is difficult in practice to draw 
the precise lines which separate violence menaced from vio- 
lence begun to be executed. “An offer to strike” is an act 
which is the beginning of the act of striking, and most 
usually results in a blow, as if one draws back his fist or 
raises a stick, it is violence begun to be executed and 
amounts to an assault, being “an offer to strike.” 

This is the general rule. There are two exceptions: 

Ist. When the offer is explained by a declaration showing 
that it is not the intention of the party to strike, the law 
makes an allowance for the angry passions of man, and the 
act is treated as a mere “ gesture of passion.” The familiar 
case of one who in a quarrel laid his hand on his sword and 
said, “if it were not assize time I would not take such lan- 
guage from you,” and “ Crow’s case,” where the defendant 


raised a whip and said, “if you were not an old man, I 


would knock you down,” are instances under this exception. 

2d. When the offer is made with a condition precedent, 
showing that it is not the intention to strike, provided the 
condition is performed. In these cases a distinction is taken: 
If the condition be one which the party has a right to im- 
pose, the offer to strike unless the condition is complied with, 
is not an assault; as, if one being forbidden is about to enter 
my house, and I raise a stick and say, “if you attempt to 
enter I will knock you down,” there is no assault. But if 
the condition be one which the party has no right to impose, 
the offer to strike is an assault, notwithstanding the condi- 
tion, for no man can take advantage of his own wrong; as, if 
one raises a stick and says, “pull off your hat”—or “ deliver 
up your money, or I will knock you down.” 

These distinctions are settled. The counsel for the de- 
fendant seems to have overlooked the fact that there is an 
exception to these exceptions, to-wit: When the “offer to 
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strike” is made with a deadly weapon, the law does not 
allow it to be explained, and will not permit the party to 
say, “it was a gesture of anger,” or an offer to kill with a 
condition precedent which he had a right to impose. 

It should be noted that in the “ assize case,” as it is famil- 
iarly called, the party laid his hand on his sword, but did 
not draw it. With that class of cases, however, we are not 
concerned. Our case is that of one who qualifies his offer 
to stgike by a condition which he had a right to impose. 
Does the character of the weapon used make the case an ex- 
ception to the exception? We concur with the opinion of 
his Honor. 

If one deliberately, and at the outset, kills another with 
a deadly weapon, in order to prevent a mere trespass on his 
property, it is murder. State v. McDonald, 4Jon., 19; State 
v. Brandon, 8 Jon., 463. So if one offers to strike with a 
deadly weapon, although he announces his purpose not to 
finish the act and commit murder, if his terms are instantly 
complied with (although the terms be such as he hasa right 
to exact by the “molliter manus imposuit,”) he is guilty of an 
assault; for the putting in use a deadly weapon at the out- 
set, and before resorting to a milder mode of prevention, 
shows ruthlessness and a wanton disregard of human life 
and social duty. State v. Morgan, ubi supra. In Morgan's 
case, McDonald's case, and Brandon's case, the resort to the 
deadly weapon was at the outset, and the language of the 
court must be understood in reference to that state of facts. 
For, as is said by Foster in regard to arrests, 271, “The per- 
son having authority to arrest may repel force by force, and 
if death ensue in the struggle he will be justified. This is 
founded in reason and public utility, for few men would 
quietly submit to an arrest if in every case of resistance the 
party empowered to arrest was obliged to desist and leave 
the business undone.” So in regard to the right to prevent 


a trespass. 
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Our conclusion from all the cases is, that an offer to strike 
with the fist or a stick or a whip, is not an assault, provi- 
ded there be no present intention to strike, which may be 
inferred from the declarations of the party and the accor- 
panying circumstances; or provided the intention to strike 
is made to depend upon a condition precedent which the 
party has a right to impose; but that an offer to strike with 
a deadly weapon cannot be thus explained. There is in the 
nature of things a marked difference between the agt of 
raising a stick or whip and talking about striking, “with ifs 
and ands,” and the act of drawing a bowie-knife, or of cock- 
ing a pistol and bringing it to bear on the person. The 
former may be passed over as “ gestures of anger,” but the 
latter cannot be explained away in that manner, and the 
law could not tolerate such acts and be true to itself. 

There is no error. ‘This will be certified. 


Per Ccriam. Judgment affirmed. 


HENDERSON SIMPSON +e. SAMUEL SUTTON. 


The ‘“‘year and a day’. mentioned in the Rev. Code, c. 31, s. 109, runs from 
the issuing, and not from the return of the execution; Therefore, 

Where the former execution had been issued February 14th, 1855, a second, 
purporting to be an alias, issued May 3d, 1866, was set aside as irregular. 

(Boyden v. Odeneal, 1 Dev., 171, cited and approved. ) 


Motion, to set aside an execution, made before his Honor, 
Warren, J., at Fall Term, 1866, of the Superior Court of 
Hertrorp. 

The facts were as follows: The plaintiff, at Fall Term, 
1864, had obtained a judgment by default against the 
defendant. A fi. fa., tested of that term, had issued Feb- 
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ruary 14th, 1865, being returnable to Spring Term, 1865. 
A second execution, purporting to be an alias, was is- 
sued May 3d, 1866, tested of Spring Term, 1866, and re- 
turnable to Fall Term, 1866. On the 15th of May, 1866, 
the defendant executed a deed conveying all of his property 
(some of which had been levied upon under the execution) 
in trust to pay debts, excluding the judgment above. 

Upon this state of facts, a motion was made by the de- 
fendant and the trustee, to set aside the second execution, as 
having issued under a dormant judgment. <A counter 
motion was at the same tine submitted by the plaintiff, to 
amend the former execution by making it returnable to 
Fall Term, 1865. 

His Honor refused the latter motion, and ordered the 


seq@gnd execuiiun to be set aside. 

















Smith, for the plaintiff. 


Yeates, for the defendant. 






Reave, J. ‘Two questions are presented in this case: 

1. The power of the court to allow the amendment asked 
by the plaintiff. 

2. The effect of the amendment if made. 

It is unnecessary to decide the first question, because the 
decision of the second disposes of the case. 

The amendment, if made, would not avail the plaintiff. 
The time of issuing process is the time when it leaves the 
office. Boyden v. Odeneal, 1 Dev., 171. The time of issu- 
ing the first #. fa. was Feb. 14th, 1865. The second fi. fa. 
issued May 3d, 1866, more than a year and a day from the 
issuing of the first. And therefore the judgment was dor- 
mant. 

It was insisted in the argument that if the first fi. fu. 
were amended so as to make it returnable to Fall, instead of 
Spring Term, 1865, the issuing of the second would be 
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within a year and a day from the return of the first, and 
that “the year and a day” was to be counted from the return of 
the one to the issuing of the other. But that is not correct, 
for the statute (Rev. Code, c. 31, s. 109) admits of no doubt 
that “the year and a day ” is to be counted, not from the return 
of one to the issuing of the other, but from the issuing of 
one to the issuing of the other. 
There is no error. 


Per Curiam. Judgment affirmed. 


W. C. DAVIS wv. L. C. DASHTEL. 


The 12th section of the Revenue Act of 1866, which imposes a tax of fifteen 
per cent. upon spirituous liquors purchased by residents of persons not 
residirg in the State, and only ten per cent. upon such as are purchased 
from the maker in the State, is constitutional. 


Trespass vi ET Aris, brought to Fall Term, 1866, of the 
Superior Court of Pasqvorayk ; Plea, Not Guilty. 

The case agreed showed that the plaintiff, a resident of 
the State, purchased in Virginia, of a resident there, two 
hundred gallons of whiskey, and brought it into the county 
of Pasquotank, and there sold it. The sheriff of that county, 
the present defendant, having called upon the plaintiff for 
the tax, was tendered by him fifty dollars, being ten per 
cent. upon the purchase. This the defendant refused to re- 
ceive, and afterwards by force compelled the plaintiff to pay 
seventy-five dollars, being fifteen per cent. upon the purchase. 
It was agreed that if the court should be of opinion with the 
plaintiff, he should have judgment for twenty-five dollars, 
and that otherwise there should be judgment of nonsuit. 
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His Honor, Warren, J., being of opinion with the defen- 
dant, gave judgment of nonsuit, and the plaintiff appealed. 


Bragg, for the plaintiff. 
Attorney General, for the defendant. 


Battie, J. The 12th section of the Revenue Law for 1866, 
imposes a tax upon “ Every resident of the State who brings 
into the State, or buys from a non resident, whether by sam- 
ple or otherwise, spirituous liquors, &c., for the purpose of 
sale, fifteen per cent. on the amount of his purchases,” and 
on “every person who buys to seli again spirituous liquors, 
&c., from the maker in this State, his agent, factor, or com- 
mission merchant, ten per cent. on the amount of his pur- 
chases.” The question presented on the record in this case 
is whether a tax law, which thus discriminates between ar- 
ticles imported and articles manufactured in the State, is 
constitutional and valid. at least as to the excess of the tax 
imposed upon the imported over that upon the native article. 
This is a question of some importance to the tax payer, but 
of much greater importance to the State, which for the last 
fifty years has been deriving no inconsiderable revenue from 
such discriminating imposts. See, among other acts, those 
of 1822, (Taylor's Revisal, ch. 1129,) of 1836, (Rev. Stat., ch. 
102, sec. 10,) and of 1854, (Rev. Code, ch. 99, sec. 30.) 

The objection to the validity of the act in question is 
founded upon its alleged repugnance to the provisions of 
the Constitution of the United States, which declare that 
“no State shall, without the consent of Congress, lay any 
imposts, or duties on imports or exports, except what shall 
be absolutely necessary for executing: its inspection laws,” 
and that “Congress shall have power to regulate commerce 
with foreign nations, and among the several States, and. 
with the Indian tribes.” Const. of U. S., Art. I, sec. 10,. 
par. 2; and sec. 8, par. 3. 
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The clause which prohibits the State from imposing a tax 
or duty on imports has been held to extend not only to the 
act of importation, but to the article imported, while it is 
kept for sale in bulk or package, but the restriction 18 re- 
moved the roment the article is withdrawn from the market 
as a subject of commerce and diverted to the importer’s pri. 
vate use, or is offered for sale in a peculiar manner, as by 
auction, or by hawking or peddling, or in any manner by 
retail. See McCulloch v. State of Maryland, 4 Wheat., 316; 
Brown v. State of Maryland, 12 Wheat., 419; Wynne v. 
Wright, 1 Dev. & Bat., 19. The reason given why the im- 
ported article ceases to be exempted from State taxation as 
soon as it ceases to be kept in bulk by the importer as a 
subject of commerce, is that it then becomes incorporated 
with the mass of the property in the State; and as it enjoys 
the protection of the laws of the State it must bear its pro- 
portion of the burden necessary for the State government. 
The authorities to which we have referred show further, 
that even when the article has been sold in bulk by the im- 


porter, it will become liable in the hands of the vendee or 


assignee to the taxing power of the State. 

The power of the State to tax goods which have been im- 
ported and afterwards mixed up with the other property in 
the State having been shown to exist, notwithstanding the 
clauses of the Constitution of the United States to which 
we have referred, the only enquiry which remains is, whether 
a discrimination can be made between such goods and those 
of a like kind, which are of the growth or manufacture of 
the State. 

Upon this question the court, in deciding the case of 
Wynne v. Wright above referred to, thus expresses itself: 
“It would seem to follow that a tax may constitutionally be 
imposed on such goods thus appropriated to private use, or 
offered for sale in a peculiar manner, although they be taxed 
by the name of goods imported, or goods not of the produc- 
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tion of the State. For a State may certainly exercise her own 
discretion in selecting the objects of taxation amongst those 
which are liable to taxation, and the name given in the 
statute is only the mode of designation or description. 

“Whenever the power of the State to tax arises, it is be- 
cause the thing taxed is not ‘an article imported,’ as under- 
stood in the Constitution; and if the State tax it by that 
name, that cannot bring it again, and by force thereof, within 
the Constitution, and make it to be such ‘an article import- 
ed’ as is not subject to taxation.” 

The court, notwithstanding this strong expression of 
opinion, declined to make it an adjudication, because it was 
unnecessary to the decision of the case then betore them. 

But the reasoning seems to be unanswerable, and we do 
not see how the conclusion can.be resisted. It is but the 
operation of the principle stated by the Supreme Court of 
the United States in the case of Nathan v. The State of 
Louisiana, 7 How., 73, that “the taxing power of a State is 
one ot its attributes of sovereignty. And where there has 
been no compact with the Federal government, or cession 
of jurisdiction tor the purposes specified in the Constitution, 
this power reaches all the property and business within the 
State which are not properly the means of the general govern- 
ment, and as laid down by this court, it may be exercised 
at the discretion of the State. The only restraint is found 
in the responsibility of the members of the Legislature to 
their constituents.” 

The power to discriminate in Jaying taxes upon goods 
imported, after they have become incorporated with the gen- 
eral mass of property in the State, being thus vindicated, it 
is manifest that there is no difference in principle between 
the taxing of goods of the like kind grown or manufactured 
in the State, and the imposition of a heavier tax on the 
former than upon the latter. It follows that the plaintiff, 
in the case now before us, was rightfully compelled to pay 
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the higher tax which the law imposed upon the amount of 
his purchase out of the State. He did not pretend that the 
article which he had imported had been sold in bulk, but 
admitted that it was liable to taxation, by voluntarily paying 
the same imposts upon his purchase as if it had been made 
in the State. The judgment of nonsnit given against him in 
the Superior Court must therefore be affirmed. 


Per Curiam. Judgment affirmed. 


SAMUEL T. CARROW and others rv. The President and Directors of 
the WASHINGTON TOLL-BRIDGE COMPANY, and others. 


An act incorporating a Ferry or Toll-bridge, is a private act: therefore, 

The court cannot take judicial notice of the act of December, 1866, which 
amends the charter of the Washington Toll-bridge Company. 

(Smith v. Harkins, 3 Tre. Eq., 613; The State v. Rives, 5 Ire. 297; Saunders v. 
Hathaway, 3 Ire., 402; Taylor v. Rail Road Co., 4 Jon., 277, cited and ap- 


proved. ) 


Petitiox, to establish a public ferry across Pamlico river at 
the town of Washington, heard upon appeal from the order 
of the County Court granting the same, by his Honor, 
Barnes, J., at Fall Term, 1866, of the Superior Court of Beav- 
Fort. From his Honor’s order, affirming that in the County 
Court, the defendants appealed to this court. 

The facts appear set forth sufficiently in the opinion of 
the court. 


Haywood, for the petitioners. 


Phillips & Battle, for the defendants. 


1. In petitions for franchises not even an inchoate right 
passes until the proceedings are terminated by a grant. A 
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rejection of the prayer therefore, whether by the department 
which ordinarily administers this sovereign function, or by 
an interference upon the part of the State as more solemnly 
represented in the General Assembly, can disappoint no 
just claim of the petitioners, 1 Black., 243, 272; Udehlan 
Township Case, 30 Pa, 156. This case is not so striking as 
those of The United States v. Morris, 10 Wheat., 246; Cla-ke 
v. MeReary, 13 Sm. & M., 347, and Price v. Sessionz, 3 
How., 624, where inchoate rights were defeated by legislation, 

2. The act in question, being an amendment of a public 
law, is itself a public law. That the original act chartering 
the bridge is public, is shown by its containing a penally en- 
forceable against everybody. Besides, in general, all acts 
which incorporate companies for Rail Roads, Ferries, 
Bridges, &e., are Public. They are termed of late Public 
Local Laws. Certain expressions in former cases alluding 
to these as private acts, were either not necessary to the de- 
cisions there made, or were not made deliberately upon full 
discussion of the modern classification. The class to which 


they belong is now well understood, both in England and 
America. The court will therefore take notice of this amend. 
ment, which forbids the grant of the petition now before it. 
Dwarris Stat. 


Battier, J. The power of the Court of Pleas and Quar- 
ter Sessions of Beaufort county to order the establishment 
of a ferry at the place indicated in the pleadings, notwith- 
standing its propinquity to the toll-bridge of the defendants, 
is clearly settled by its authority, and cannot now be dis- 
puted. Smith v. Harkins, 3 Ire Eq., 613; Charles River 
Bridge v. Warren Bridge, 11 Peters, 420. 

This power is one of the attributes of the sovereignty of 
the State, which is to be exercised by the Legislature itself, 
or by any agent whom that body may authorize to act for it. 
The County Courts were selected as such agents by the act 
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of 1784, (ch. 227, sec. 1, ot the Rev. Code, of 1820,) see Rev. 
Stat , ch. 104, sec. 1; Rev. Code, ch. 101, sec. 1 ; and plenary 
power of the subject was conferred upon them. Smith v. 
Harkins, supra. It is true that no authorized person can 
keep a ferry, or transport for pay any person or his effects, 
within ten miles of any ferry on the same river or water 
which theretofore may have been appointed. Rev. Code, 
ch. 101, sec. 30. We presume the some prohibition extends 
to the protection of a toll-bridge which may be erected in 
the stead of a ferry, under the provision of the 28th section 
of the act. But this does not take from the County Court 
the power to authorize the establishment of another ferry, 
or the erection of another toll-bridge at any place, no mat- 
ter how near the former, which the public convenience may 
require; and of that the County Court is the sole judge. 
But this power of the court is necessarily subordinate to 
that of the Legislature, and wherever that body prohibits 
the grant of the franchise of a ferry or toll-bridge by the 
County Court at any particular place, it puts an end to the 
court’s power of granting such franchise at that place. The 
defendants have proposed to avail themselves of this rule to 
defeat the present suit, and have accordingly produced an 
act of the General Assembly, ratified the 11th day of De- 
cember, 1866, and accepted by the principal defendant two 
days afterwards, which expressly prohibits any other toll- 
bridge or any ferry from being placed within three miles of 
the Washington toll-bridge. The counsel for the plaintiffs 
objects that the act, which is entitled “ An act to amend the 
charter of the Washington toll-bridge company ” is a private 
one; that it was passed after the decision of this cause in 
the Superior Court; and that, being a private statute, this 
court cannot take notice of it. 

It must be admitted that if the statute be a private one 
we cannot, on account of our organization as an appellate 
tribunal only, take judicial notice of it, because there is no 
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means by which it can properly be brought to our attention. 
See State v. Fives, 5 Ire., 297, at p. 314. Aware of this 
difficulty, the counsel for the defendants contends that the 
act in question is a public statute—what is called a public 
local act. The distinction between a public and a private 
statute has always existed, is fully established and the line 
of demarcation is well defined, but yet it is in many cases 
difficult to determine on which side of the line a particular 
act must be placed. In the case at bar, however, we are 
saved the trouble of investigation, because it is settled by 
authority in this State that an act in relation to a particular 
ferry or toll-bridge is a private act. Thus the act of 1858, 
ch. 11, which relates to the toll-bridge over the Perquimons 
river at the town of Hartford, was treated as a private act 
in the case of Saunders v. Hathaway, 3 Ive., 402. So, the 
acts of 1764 and 1784, in favor of William Dry and Benja- 
min Smith respectively, under the authority of which two 
ferries and a road across Eagle’s island, opposite the town 
of Wilmington, were established, were recently held to be 
private statutes. Taylor v. Wilmington & Manchester R. R. 
Co., 4 Jon., 277. As the act which the counsel of the de- 
fendants has proposed to bring to our attention cannot be 
judicially noticed by us it cannot have any effect upon our 
decision. We do not find any error in the record before us, 
and we must affirm the judgment of the court below. This 
decision will not preclude the defendants from bringing the 
act in question in a proper manner to the attention of the 
Superior Court and offering it as an objection to the grant- 
ing of any order for the establishment of the proposed ferry. 

As the matter stands here the judgment must be affirmed, 


Per Cvriam, Judgment affirmed. 
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CICERO W. HILL ¢. DAVID W. BELL, and others. 


That a paper-writing, propounded as a will, has upon it an attestation 
clause unwitnessed, will not prevent its being established as a holograph. 

The placing of a holograph in a trunk, left for safekeeping with a friend, 
and having in it the larger part of the valuable papers and money of the 
deceased, will satisfy the requirements of the statute upon the point of 
deposit. 

Where a deposition was found among the papers, with a commission unat- 
tached, and an envelope which appeared to have been sealed up and af- 
terwards broken open; Held, that this was sufficient evidence to justify 
the clerk in finding that the deposition had been taken under such com- 
mission, and had been returned to him sealed up by the commissioner; 
and therefore that the clerk had done right in passing upon, and allowing 
such deposition to be read, 

(Harrison v. Burgess, 4 Hawks, 384; Brown v. Beaver, 3 Jon., 516; Simms v. 
Simms, 5 Ire., 684, and Little vy Lockman, 4 Jon., 494, cited and approved.) 


Caveat, tried before his Honor, Barnes, J., at Fall Term 
1866, of the Superior Court of Carteret. 

The will in question had an attestation clause, but no 
subscribing witnesses: and it was duly proved to be in the 
handwriting of the deceased, one W. 8S. Ward. In regard 
to the place of deposit, it was shown that in the Fall of 
1862, the deceased was in the habit of spending his nights 
with one John W_ Pelletier, and on one occasion brought 
with him a box and trunk, and desired Pelletier to take care 
of them, as they contained valuable papers. Shortly after- 
wards he ceased living with Pelletier, but left the box and 
trunk with him, retaining the keys. In 1865 he returned 
to Pelletier’s, but, a month before his death, he went to his 
sister's, saying that he had a presentiment that he should 
die. On going away he asked Pelletier to keep charge of 
his papers, saying that his will was among them signed by 
him but not witnessed, but that whether witnessed or not 
it was nevertheless his will; that his handwriting was well 
known and could be proved. He also said to Mrs. Hill, his 
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sister, that he had carried all his important papers to Pelle- 
tier for safekeeping, and his will was in his trunk there, re- 
peating what he said above about its being not witnessed, 
but nevertheless his will. 

The conversation with his sister was proved by her depo- 
sition, the reading of which was objected to because the 
commission, although among the papers, was not attached 
to the deposition; also because the deposition had not been 
returned to the clerk under seal. It appeared that a com- 
misssion had regularly issued to take the deposition, and the 
clerk produced an envelope directed to him as clerk, in 
which he thought that the commission and depositions had 
been returned to him, and which had the appearance of 
having been sealed. The clerk had not previously passed 
upon the depositions, but was directed by the court to do so 
then. Having done this and endorsed his allowance there- 
of, the caveators appealed to the court, who permitted the 
deposition to be read. 

After Ward’s death the paper writing now propounded 
was found in the trunk. Valuable papers and money were 
also found in both the trunk and box, some $75, in “ green- 
backs,” in the former, and some $20 or $30, in specie, in the 
latter. 

His Honor charged the jury that if the paper was found 
among the greater portion of the valuable papers of the 
deceased, the requirement of the statute in that respect was 
complied with, although a portion of his valuable papers 
and money may have been in another place. Also that 
when one writes a will and prepares an attestation clause 
for it, there is a presumption that he intended to have it 
witnessed, but such presumption might be removed by 
showing affirmatively that he had executed it in one of the 
other ways provided by law; that if the jury believed from 
all the evidence that the paper writing was placed by the 
deceased among the greater part of his valuables, papers 
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and effects, or was lodged by him in the hands of another 
person for safe keeping, with the intention that it should 
be his last will and testament, then it would be their duty 
to find the affirmative of the issue, provided that all the 
other requirements of the statute had also been proved to 
their satisfaction. 

Verdict for the propounder; Rule for a new trial; Ruk 
discharged, and Appeal. 


Manly & Haughton, tor the propounder. 


Green & Perry, for the caveators. 


Batriz, J. The objections to the validity of the script 
propounded for probate as the last will and testament of 
William S. Ward were of two kinds: first, that the deceased 
intended to make and publish it as an attested, and not as 


a holograph will, and that therefore it was never so com- 
pleted as to operate as a will; secondly, that if it were a 
holograph paper it was not found among the valuable papers 
and effects “ of the deceased, nor was it lodged in the hands 


of some person for safe keeping.” 

1. The first objection is fully answered by the two cases 
of Harrison v. Burgess, 1 Hawks, 384, and Brown v. Beaver, 
3 Jon., 516. In the former it was held that the fact of there 
being the signature of one subscribing witness to a will of 
land did not prevent it from being proved as a holograph 
will; and in the latter, that it was no objection to the pro- 
bate of a script as a holograph will, that it had one subscrib- 
ing witness, and was intended by the decedent to be proved 
by subscribing witnesses, which intent was frustrated by 
the fact that the second attesting witness was incompetent. 
The declaration made by the decedent in the present case, 
that he wished to obtain the subscription of witnesses to his 
will, though strengthened by an attestation clause, cannot 
be of more avail against its validity than was the actual 
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attestation in the cases referred to. Besides, it was entirely 
proper in the Judge to leave it to the jury to determine 
whether, from all the circumstances, they believed that the 
paper writing was deposited by the deceased among his 
valuable papers with the intention that it should be his 
will. Simms v. Simms, 5 Ire., 684. 

2. The second objection is equally unavailing. According 
to the evidence the trunk in which the script was found had 


papers and effects of value. and of greater value than those 


in the box; and this trunk was legally ia the possession of 
the decedent, though for the time deposited at the house of 
another person. The deceased did not deposit the script 
of that person for safe keeping, but he did 


’ 


“in the hands’ 
place it among his own valuable papers and effects, where 
it was found after his death. The case of Little v. Lockman, 
4 Jon., 494, in stating what is not a proper depository for 
a holograph paper, shows clearly that the one established 
by the testimony in the present case was just such a place 
as was in the contemplation of the statute. See Rev. Code, 
ch. 119, see. 1. 

The objection made to the admissibility of Mrs. Hill's des 
position cannot be sustained. There was sufficient testimony 
to justify the clerk in finding that there was a commission 
for taking the deposition, and that it had been returned to 
the court properly sealed up by the commissioner who took 
it. The clerk did right therefore in passing upon it and al- 
lowing it to be read. See Rev. Code, ch. 31, sec. 63. No 
error being found in the judgment of the Superior Court, it 
must be affirmed. 


Per Crriam. Judgment affirmed. 





IN THE SUPREME COURT. 





Huggins ». Hinson. 





COOPER HUGGINS e. JOHN W. HINSON, Sheriff, &c. 


The right of suing a sheriff to recover taxes that have been paid uncer 
protest, does not apply to taxes that have been collected by virtue of « 
tax list. 

A tax list is of the nature of an execution. 

Distinction as to the above right in cases where the tax is collected 1; a 
sheriff without a list, and with one, stated and explained. 

The only remedy for a person who has been improperly assessed by the 
list-takers is that provided under the Revenue Acts. 

Murchison vy. McNeill, Win., 320, and Worth v. Commissioners of Fayetteville, 
Win. Eq., 70, cited and approved, Wynne v. Wright, 1 Dev. & Lat., 19, 
and Davis v. Dashiel, ante, p. 114, distinguished, Bank of Cape Fear v, Ea- 
wards, 5 Ire., 516, commented upon.) 


Case, brought to Fall Term, 1866, of the Superior Court 
of Dupuy, at which time the following case agreed was made 
up between the parties. 

In December, 1865, the plaintiff had purchased in Ohio, 
and in January, 1866, had brought into this State, a large 
quantity of spirituous liquors, one-half of which he had sold 
before the 12th day of March, 1866. The justice of the 
peace appointed by the County Court of Duplin to take the 
tax list for 1866, in the district in which the complainant 
resided, upon hearing this statement, listed the whole of 
said purchases for taxation. The County Court at its April 
Term, 1866, (after its January Term for that year had 
passed, ) levied a tax upon all articles of taxation double the 
rates of the State tax. The County Court Clerk, in making 
out the tax list, charged the complainant upon his purchases 
above, with a State tax of $1,014.90, and a county tax of 
$2,029.80, amounting in the aggregate to $3,044.70. This 
list came into the hands of the defendant as sheriff, who 
forced the cornplainant, against his will and protest, to pay 
over to him the taxes charged as above. 

It was agreed that if the court were of opinion for the 
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complainant, he should have judgment for $3,044.70, as 
above, or for such other sum as the court should or might 
be of opinion had unlawfully been collected by the defend- 
ant; otherwise that judgment should be given for the de- 
fendant. 

Upon consideration, his Honor, Barnes, J., was of opinion 
that the complainant was liable to pay tax only on so much 
of the spirituous liquors as were in his possession on tlie 1st 
of April, 1866, and gave judgment for him for the sum of 
$1,522.35, and costs. And from this judgment the defen- 
dant appealed. 


Strong, for the complainant. 


Phillips & Battle, for the defendant. 


An action cannot be maintained against a sheriff to re- 
cover taxes collected by him under a tax list, whether paid 
under protest or not. The list is an execution, and there- 
fore the principle of Weaver v. Cyer, 1 Dev., 337, and Mar- 
riott v. Hampton, 2 Sm. Lead. Cas., Am. note, applies. Os- 
borne v. Danvers, 6 Pick., 98; Downer v. Woodbury, 19 Vt., 
330; Sumner v. Dorchester, 4 Pick., 361; Chegaray v. Jen- 
kins, 5 N. Y., 376. 

The whole system of accounts between the comptroller 
and the sheriff would be disordered by the toleration of such 
obstructions as must result from suits of this sort. See that 
system in the Revenue Act of 1866, c. 22, ss. 25, 33, 37-44, 
46 and 89. 

The complainant's remedy for the alleged grievance is to 
be found only in ss. 39 and 40, above. Of this he did not 
avail himself. Whereupon, the lists were made up by the 
clerk as returned by the list taker, and this was equivalent 
to a judgment; and when these lists came into the hands 
of the sheriff they constituted an execution. 

The principle stated in Worth v. Commissioners of Fays 
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etteville, Win. Eq., 70, applies only in cases where a sheriff 
(as say, under Schedule C.,) collects upon his own judgment 
as to the liability of the party. 


Pearson, C. J. This is an action on the case, “ for money 
had and received,” to recover money collected for taxes by 
duress, and paid under protest. 

Mr. Phillips insisted that the action could not be main. 
tained, and took this distinction: When 1t is left to the judg. 
ment of the sheriff to decide whether a tax is due and what 
amount, and he collects when no-tax is due, or collects more 
than is due, the remedy is, to pay under protest, and recover 
back the amount wrongfully exacted, by an action for 
“money had and received ;” but when the subjects of taxa- 
tion are required to be listed, and the tax list is put in the 
hands of the sheriff for collection, that is an execution. No 
action will lie against him for collecting the amount on the 
list, and the only remedy is to apply to the County Court, 
under whose authority and supervision the tax list is made 
out, to have it corrected according to the provisions of the 
revenue act. ° 

Tke point has not heretofore been made in our courts; 
but, cfter much consideration, we are satisfied the distinction 
is well taken. 

That an action on the case, “ for money had and received,” 
is the appropriate remedy in the first class of cases, like the 
taxables set out in Schedule Bin the act of 1866, ch. 22, is 
settled. Brown on Actions, 364; Murchison v. McNeill, Win, 
320; Worth v. Commissioners of Fayetteville, Win. Eq., 70, 
where it is assumed to be settled. 

When the articles liable to taxation and the amount to be 
collected is not fixed, but is left to depend upon the judg- 
ment of the sheriff, and he acts upon his own responsibility 
and knowledge of the facts, and proceeds by virtue of his 
office, if he errs the law does not allow him to be treated as a 
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trespasser, but has adopted the mildest form of action in 
order to give the tax payer a remedy, and provide a way 
in which the question can be brought up for judicial deter- 
mination. But in order to entitle himself to this remedy 
the party must pay the money under protest, so that the 
sheriff may know before he pays the money over, that the 
matter is disputed, and have an opportunity to consult 
counsel and pay the money back if satisfied of his error, or 
it doubtful may retain it as a stake holder, subject to the 
result of the action. 

It is proper to remark that Wynn v. Wright, 1 Dev. & 
Bat., 19, is the only case we have met with where trespass 
is brought. In that case the court decided for the sheriff 
upon the merits, and it did not become necessary to notice 
the form of action. The same remark may be made as to 
the case of Davis v. Dashiel, ante, p. 114. 

In regard to the other class of cases, where the taxables 
are required to be listed under the authority and supervis- 
ion of the County Court, as the articles set out in Schedule 
A, act of 1866, ch. 22, under which class our case falls, dif- 
ferent considerations and a different state of facts are pre- 
sented. A justice of the peace is appointed by the County 
Court to take the list of taxable property in each captain's 
district. This list is to be returned to the County Court and 
recorded at length, and the clerk is to add to the taxables 
of each person the amount of tax for which he is liable, and 
to set up the list in some conspicuous place at the court 
house, and is to return to the comptroller of the State an 
abstract of the same. It is further provided that if any one 
is overrated, the County Court may, on application, reduce 
the amount, and direct the clerk to give a certificate stating 
the amount deducted, which certificate the sheriff shall 
receive; and upon handing it to the comptroller, a deduction 
ot the amount stated shall be made by him from the tax to 
be accounted for by the sheriff. It is also made the duty of 
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the clerk to deliver to the sheriff an accurate copy of the 
tax list, and the sheriff is required to collect the same. 

The tax list is a judgment against every person for the 
amount of the tax, and the copy delivered to the sheriff is 
an execution put into his hands commanding him to collect 
the amount, and he is charged with it on the comptroller's 
books. So the sheriff is just as much bound to make the 
collection as he is to collect the amount of an execution is- 
sued on an ordinary judgment. 

Take another view: Suppose the sheriff should not collect 
any part of the tax, or should make a deduction, or if he 
refuses to do so, suppose the tax-payer is allowed to recover 
it from the sheriff in an action, how is he to get a credit for 
it in his settlement with the comptroller ? 

It is suggested he may apply to the Legislature for relief; 
but why this circuity; and in what embarrassments would 
sheriffs be involved? To avoid this very state of things 
the law provides a plain remedy, by allowing the tax payer 
to apply to the County Court and have the matter corrected; 
and it would defeat the purpose of the State to allow an 
action. 

These considerations make it manifest that the action for 
“money had and received” is not applicable to the case of 
listed taxables, and the complainant has misconceived his 
remedy. 

This conclusion is fully sustained by the authorities cited 
by Mr. Phillips in his very able and learned argument. Os- 
borne v. Danvers, 6 Pickering, 98, et al. 

The only case that our researches have enabled us to find 
that “looks the other way” is one in our own State reports, 
Bank of Cape Fear v. Edwards, 5 Ire., 516. In that case 
Edwards, the sheriff of Wake, collected of the complainant 
$100, assessed on the banking house for State and county 
taxes, The complainant recovered it back in assumpsit for 
“money had and received.” But the point was not made 
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that che action did not lie. The attention of the court was 
not “atled to the distinction now taken, and the only pur- 
pos. the parties seems to have been to try the question, 
whiner the bank was liable te pay any public tax, either 
State or county, except 25 cents on each share of stock 
owned by individuals; and the point was presented in a 
case made up for that purpose alone. So it cannot be con- 


sidered an authority in support of the remedy by ac- 
tion, and be allowed to establish the right to maintain 
an action in such cases, in opposition to “the reason of the 
thing,” and the many cases cited on the argument, in which 
the point was directly made, and fully considered. 


Per Curiam, Judgment reversed, and, in accordance 
with the case agreed, judgment for 
the defendant. 


FRANKLIN A. WILEY, Ex'r., &. ». JOHN H. WILEY, and others. 


The act of 1846, c. 1, (Code, c. 46, s. 44,) giving to an executor a right to 
file a petition to sell real estate, &c., does not apply to a case in which he 
has full power to sell such estate under the will. 

Nor does it apply in such case, even if the executor has by accident lost the 
personal estate of his testator, and, for that reason alone, desires to re- 
sort to the realty, his remedy in such case being only in equity. 

The remedy provided by the act applies only to cases in which otherwise 
the creditor would be compelled to resort to a scire facias against the heirs. 


Petition to make real estate assets, filed to October Term, 
1856, of Caswett County Court, when a demurrer put in by 
the defendant was overruled. From this order the defend- 
ants appealed to Fall Term, 1866, of the Superior Court, 
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when his Honor, Youwle, J., sustained the demurrer. There- 
upon the petitioner appealed to this court. 
The facts are sufficiently stated in the opinion. 


Ruin, for the appellant. 
Phillips & Battle, contra, 


Barrie, J. This isa proceeding by petition, filed in the 
County Court, by the executor of Alexander Wiley, for the 
purpose of obtaining an order to sell a part of the real-es- 
state of the deceased, with the proceeds of which to pay 
his debts. it is admitted by the executor that the will gave 
him full power to sell any part of the estate of his testator, 
whether real or personal, tor the purpose of paying his debts, 
and he admits further, that he did sell a sufficiency ot the 
personal property to satisfy all the demands against the es- 
tate, but he avers that at the time of the sale he was com- 
pelled to take Confederate Treasury notes, they being then 
the only currency in the State, and that some of the cred- 
itors refused to take them in payment of their debts. In 
consequence of which he was compelled to keep them until 
they became valueless. As these debts, as well as the costs 
of administration are still unpaid, and there are no personal 
assets to which he can resort for their payment, he insists 
that he has a right to adopt this proceeding, under the au- 
thority of the act of 1846, ch. 1, (Rev. Code, c. 46, s. 41, 
and several sections following.) The demurrer raises the 
question whether the County Court is authorized by that 
act to order the sale of land upon the petition of an execu- 
tor under such circumstances. 

The words of the 44th section of the act are, “ when 
the goods and chattels of any deceased person in the hands 
of his executor or administrator, shall be insufficient to pay 
all his debts, with the charge of administering the estate, 
his executor or administrator shall sell his real estate upon 
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obtaining a license therefor, and proceeding therein in the 
manner herinafter provided.” In the following sections the 
mode of proceeding is pointed out, which is, a petition in 
the County or Superior Court of the county in which the 
executor or administrator qualified; and then follow the de- 
tails of the plan for converting the real estate into assets, 
and the manner of administering them. It is contended 
for the defendants that this act does not apply to the case 
of an executor who has full power by the will to sell real as 
well as personal estate for the purpose of paying the debts of 
his testator, particularly when he has so acted as to put it out 
of his power to resort to the personal property for that pur- 
pose. This makes it necessary for us to consider what is 
the proper construction of the act. The fir t rule laid down 
by Blackstone for the interpretation of a statute is, to con- 
sider what was the former law, the mischief, and the reme- 
dy: that is, how the law stood at the making of the act; 
what the mischief was for which the former law did not 
provide, and what remedy the Legislature hath provided to 
cure this mischief. 1 Black. Com., 87. 

sefore the passage of the act of 1846, which is now con- 
tained in the Rev. Code, ch. 46, a creditor of a decedent's 
estate had first to resort to and exhaust all the personal as- 
sets, and had then to proceed against the lands which had 
descended to the heirs, or passed to the devisees of the in- 
testate or testator. The mode of proceeding was by means 
of a sci. fa. against the heirs or devisees or both, and was in 
practice found to be very dilatory for the creditor, and al- 
ways very expensive, and often ruinous to the estate of the 
decedent in the hands of the representatives. 

Such was the state of the law and the mischief under it, 
when the act in question was passed. It provides a simple, 
speedy, and, comparatively, cheap plan for having a decedent's 
debts paid, first out of his personal property so tar as it will 
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go, and then out of the proceeds of the real estate, if it 
shonld be found necessary to resort to that. 

When the executor has full power under the will to sell 
both kinds of property for the payment of debts, it is mani- 
fest that there is no necessity for him to call in the aid of 
the statute. As to the estate represented by him there did 
not exist any mischief under the former law, and we there- 
fore conclude that the act of 1846 was not intended to apply 
to such a case as his. If this be so, then it is clear that if, 
in attempting to apply the personal assets first, to the pay- 
ment of the debts of his testator as it is his duty to do. 
(Knight v. Knight, 6 Jon. Eq., 134,) they are lost, he cannot 
proceed under the act to obtain an order for the sale of the 
land. The loss must fall on him, unless there be equitable 
circumstances which entitle him to relief, and that can be 
given him in a Court of Equity only. 

The demurrer was properly sustained in the court below, 


and the judgment must be affirmed. 


Per Curiam. Judgment affirmed. 


THE STATE rv. MURDOCH MERRITT and MARION MERRITT. 


An indiscriminate assault upon several persons is an assault upon each. 

The facts being that the gun in question was fired by one of two defen- 
dants, whilst the other was present aiding and abetting, Held, that a charge 
in the indictment that both committed the assault was thereby made 
good, 


Assactt, with intent to kill, tried before his Honor, Barnes, 
J., at Fall Term, 1866, of Dupiin. 

The indictment charged that both of the defendants made 
an assault upon Lipman Aarons, with an intent to kill him. 
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The evidence showed that whilst Aarons and his wife, 
daughter and son, were sitting one night upon the front 
piazza of his house, during the fall of 1866, a gun was fired 
at them, the shot passing between them, and lodging in the 
wall of the house. The other evidence consisted of circum- 
stances and confessions, and showed that the defendants 
were together at the time the gun was shot by one of them. 

Under the charge of his Honor the jury found the de- 
fendants guilty; and thereupon, having moved for a new 
trial unsuccessfully, and having been sentenced, they ap- 


pealed. 


Attorney General, for the State. 


No counsel for the defendants. 


Reaps, J. There was no specific instruction prayed for, 
and no specific exception taken below or in this court. We 


are therefore left to collect from the whole of the Judge’s 
charge and from the record, whether there was any error. 

Only two questions seem to be involved: 

1, Whether an indiscriminate assault upon several is an 
assault upon each individual? Very clearly it is. 

2. Whether when a gun is fired by one defendant, and 
the other is present aiding and abetting, the shooting may 
be charged to have been done by both? The act of one is: 
the act of both, and it may be so charged. 

Let it be certified that there is no error. 


Per Crriam. There is no error 
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WILLIAM W. CRAWFORD ¢. THE BANK OF WILMINGTON. 


The return of a sheriff upon process served on the officer of a corporation 
need not designate the office filled by such person: In any event such 
return is cured by judgment. 

The stay law of September, 1861, under which a defendant was ** not com- 
pelled to plead for twelve months from the return term,” did not excuse 
him from entering an appearance at such return term, and then asking for 
time to plead. 

A cause of action on bank bills does not accrue until a demand and refusal. 

Bank bills bear interest only from the time of demand and refusal. 

(Davis vy. Shaver, and Sharpe vy. Rintels, ante, 18 and 34, cited and approved. ) 


Motion to set aside a judgment, allowed by Barnes, J., at 
Fall Term, 1866, of the Superior Court of Wayne. 

The complainant had sued out a writ in assu, :psit against 
the defendant, returnable to Fall Term, 1864, and the return 
by the sheriff was, “To hand, August 30th, 1864, served a copy 
of the within on Col. John McRae.” At the return term a 
judgment was taken by default final, for an amount which 
covered the principal and interest of the bank notes sued up- 
on, counting interest from the dates at which such notes had 
been issued, (4th April, 1856,) instead of the time at which 
they had been protested, (5th March, 1864.) Upon this 
judgment execution had issued, and been levied on land be- 
longing to the defendant. 

At Spring Term, 1866, motions were made to set aside the 
execution; to set aside the judgment by default; to reform 
the judgment, and to retax the costs. These motions hav- 
ing been continued to Fall Term, 1866, the last was not then 
pressed, and, upon consideration of the others, his Honor 
declined to grant the motion to set aside the execution, but 
allowed the motion to set aside the judgment. 

From this order only an appeal was taken by the complain- 
ant, and as thereby the other motions were not brought be- 
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fore this court, only so much of the statement is given above 
as relates to the motion to set aside the judgment. 







Strong, for the complainant. 
1. The object of the statute (Code, p. 137, s. 24,) is to pre- 
vent a general return, and to let the compluinant know on 
whom the writ was served, so that he can determine upon 
the propriety of such service Its_words are, “an officer,” 







and not what officer. 

2. The stay law of September, 1861, does not excuse from 
appearance, Which is a different thing from pleading. The 
former law required defendants to appear, and plead, (Code, 
c. 81, 8. 57.) This law excuses only from the latter. Such 
has been the uniform practice in the case of executors, &c., 
who wished time to plead, and the language of the act in 
their case is identical. with that under consideration; com- 
pare Code, c. 46, s, 33, and Stat., c. 10, 8. 3, 2d extra ses- 
sion, 1861. 

3. That stay law was unconstitutional; for it granted de- 













Jay whether necessary in the particular case or not, and 
. . b | , 






upon its own principle, might as well have granted it for 
ten years as for one. Besides, it drew a distinction between 





suits to recover interest and those to recover principal. The 
former law as to the time of entering pleas has existed 
since the last century. Sections 10, 16 and I9 show its un- 
constitutionality upon their face. Jones v. Crittenden, 1 Car. 
Law Nepos., 385; Barnes v. Barnes, 8 Jon., 366. 

4. This judgment therefore being regular, cannot be set 
aside, Davis v. Shaver, ante, 18; Sharpe v. Rintels, ibid, 
34; Tidd 1, 568. 











Person, for the defendant. 





Barrie, J. This was a motion to set aside a judgment 
taken by default in the Superior Court of Wayne, and was 
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based upon several grounds, of which only two have been 
insisted upon in this court. 

1. It is insisted, in the first place, that the writ was not 
served upon an officer of the Bank of Wilmington as di- 
rected by the 24th section of the 26th chapter of the Re- 
vised Code. That section directs that the process shall 
be served upon the president or other head, cashier, 
treasurer or director of the company. The return of the 
sheriff in the present case was, “served a copy of the within 
on Col. John McRae.” It is admitted that Col. John McRae 
was the president of the bank, but it is contended that the 
fact that he was so ought to have been set forth in the re- 
turn. 

The object of the law was to give notice to the company 
of the suit brought against it, and that was accomplished 
by leaving a copy of the writ with one of its officers, 
whether the return stated his name simply, or stated it 
it with the addition of his official character. In either 
case, if the court were not satisfied that the process was 
served upon an officer of the company, it might call for 
affidavits to prove the fact, before suffering a judgment by 
default to be taken. But even admitting that the return in 
this case is not strictly formal, it is certainly cured after 
judgment by force of the Revised Code, ch. 3d, sec. 5. One 
of the defects of process, which by that act is made good 
after a judgment, is “any imperfect or insufficient return of 
any sheriff or other officer.” 

2. It is contended, in the second place, that by the act of 
1861, 2d extra session, ch. 10, sec. 3, the defendant was “not 
compelled to plead for twelve months from the return term,” 
and that therefore the judgment which was taken at the re- 
turn term was irregular and void. To this the complainant 
replies that the defendant was bound to enter its appearance 
by attorney before it could claim the benefit of the act with 
regard to the time for pleading. But the defendant contends 
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that appearance and pleading mean the same thing, and 
that therefore it was not bound to appear and enter its pleas 
until the expiration of the time specified in the statute. 
We are clearly of opinion that in this conflict of argument 
the complainant is right. According to the principles of 
pleading, as laid down in all the works on the subject, ap- 
pearance is a distinct act from pleading, and must always 
precede it; and in the construction of the act referred to, 
we must presume, until the contrary appears, that the well- 
known order of proceeding in a suit was intended. This 
order is recognized and enforced by our statute law. In 
the Revised Code, ch. 31, sec. 37, the following, among other 
“Rules of Court,” are laid down: “(1.) The complainant 
shall file his declaration &c. (2.) The defendant shall ap- 
pear and plead or demur at the same term to which the writ 
is returnable, otherwise the complainant may have judg- 
ment by default, &c.; Provided, that where the nature of 
the action requires special pleading, the time for pleading 
may be enlarged.” Here appearance and pleading are evi- 
dently spoken of as distinct acts, of which the former must 
precede the latter. It is manifest too that the defendant 
must appear, that is, enter his appearance upon the docket, 
and then crave the enlargement of the time for pleading 
upon showing that the nature of his action requires special 
pleading. So under the act of 1861, ch. 10, sec. 3, the de- 
fendant must enter his appearance at the return term of the 
court, and then demand the extended time for pleading 
given in the act. Our conclusion is that the judgment by 
default, having been properly taken according to the regu- 
lar course and practice of the court, ought not to have been 
set aside. Davis v. Shaver, ante, p. 18; Sharpe v. Rintels, 
Ibid, 34. For this cause the order made in the court below 
must be reversed. 

From the statement of the case made by his Honor the 
presiding Judge, and sent to this court, it appears that the 
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judgiment was taken for too much interest. The action be- 
ing founded upon the promissory notes of a bank, the cause 
of action did not accrue until a demand and refusal, and 
the notes did not begin to bear interest until that time. 
The counsel for the complainant has agreed to remit the 
excess, and it is therefore unnecessary for us to take any fur- 
ther notice of this point, even if we could do so upon this 


appeal. 


Per Curiam. Order reversed. 


STATE v. CHARLES JOUNSON. 


An ordinary Rail Road is not a Public Highway within the meaning of the 
Revised Vode, ch. 34, sec. 2, punishing with death robbery in or near a 


Public [lighway. 


Hicuway Ronpery, tried before Merrimon, J., at Fall Term, 
1866, of the Superior Court of Wake. 

The prisoner was indicted for robbing one Solomon Gree- 
son. The indictment was in two counts, one charging the 
offence to have been committed in, and the other near, the 


public highway. 

It was proved that Greeson was assaulted and robbed by 
three persons, while walking along the North Carolina Rail 
Road, near the city of Raleigh. 

The evidence that the prisoner was one of the persons 
who robbed Greeson was circumstantial. 

His Honor ruled that the North Carolina Rail Road was a 
public highway, and charged the jury that if they were 
satisfied beyond a reasonable doubt, that the prisoner robbed 
said Solomon Greeson on or near the North Carolina Rail 

toad, or that he was present at the robbery, aiding and 
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abetting, he was guilty of the crime charged in the bill of 
indictment. Defendant excepted. 
Verdict of Guilty. Judgment of death and appeal. 


Attorney General, for the State. 


Haywood and Badger, for the prisoner. 

1. The North Carolina Rail Road is no “ highway” within 
Rev. Code, c. 34,8. 2. It is only quasi; i. e., private pro- 
perty may be condemned for it as in Davis v. R. R., 2D. & 
B., 451; its obstruction is a common nuisance as in State v. 
Rives, 5 Ire., 297; for in these cases is illustrated the flexi- 
bility of the common law adapting itself to changes and 
improvements. But here the question is as to the flexibility 
of a highly penal statute. Can such a statute be extended 
by construction to embrace cases entirely beyond the con- 
templation of those who passed it? The language of our 
Code is copied from the English Statutes of 23 H. VIII, c. 
1, s. 3, and 1 Edw. VI, c. 12,s, 10; and our railways are cer- 
tainly not identical with “ highways” as known at their 
enactment. For, in case of a railroad the franchise of way- 
is in the company; the right of the public to pass is only 
sub modo, on trains, and as the company chooses; the com- 
pany may enclose their track and to sume extent obstruct 
it; and the soil under the way belongs to the company. In 
case of a highway, the right of way is in the public; they 
may use it at all times and under all circumstances; no one 
can enclose or obstruct it; and the soil belongs to the adja- 
cent proprietors. Such are only some of the material distinc- 
tions, and we submit that it is enough for our purpose, some. 

2. Penal statutes are to be construed strictly. See 1 BL., 
88, and various illustrations in S. v. Knight, 2 Hay., 109; S. 
C. Tay., 65; Wardens, &c., v. Sneed, 1 Mur., 485; S. v. 
Kearney, 1 Hawks, 53; Smithwick v. Williams, 8 Ire., 268. 


Now there are three sorts of ways, Iter, Actus and Via. Co. 
11 
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Litt., 56a., Bac. Ab., Highway (A.) Any of these that is 
common to all the King’s subjects may be termed a highway. 
Ibid, Vin. Ab., Chimin Commun, A., sec. 3. “ Highway” is 
used in two senses to denote the genus of all public ways, 
and again one species of them, viz.: Alta via regia, the 
Great Highway. Vin. Ab., Ibid, sec. 4; R. v. Saintiff, 6 
Mod., 255. The English statutes above take away Benefit 
of clergy from robbery in or near the highway, which in 
these acts is held to be only the Via, although the other 
ways are open to all subjects, and at that the special Via 
above named: so that one indicted under the act of Hen. 
VIIL, (above,) for robbery in via regia pedestri, was allowed 
Clergy. Hal. P. C., vol. 1, 535, and vol. 2, 349; Haw. P. C., 
vol. 2, p. 476. So here the proof of a robbery “ on or in the 
N. C. R. Road, within the county of Wake, and that said 
road was an ordinary rail road,” does not bring this quasi 
highway within the statute under which the indictment was 
framed. 

3. The reason for depriving highway robbery of clergy 
does not apply to the case of robbery like the present. To 
bring robbery on railways at all within that reason, the per- 
son robbed must be using the railway as a passenger in the 
cars. We do not admit that even this would answex High- 
way robbery (insidiatio viarum) was excluded from clergy 
at common law previously to Statute 25, Edw. 3, Pro clero; 
4 BL, 373; 1 Chit. Cr. Law, 675; 2 Hale, 333. The Statute 
Pro clero gave clergy for any treasons or felonies not touch- 
ing the King himself or his royal majesty.” Yet a construc- 
tion prevailed after this that insidiatores viarum might be 
denied it. Hale & Haw., ubi supra. The reason assigned 
being that it was a sort of hostile act and bordered upon 
treason. 4 BL, 373; 1 Ch. Cr. L., 675. Upon complaint of 
this to Parliament, the Stat. 4, H. IV, ch. 2, granted fit to 
them. The reason above grew out of the fact that the Klng 
hada right of passage for himself and for all his subjects. 
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Comyer, Chimin, (A, 2.) p. 27. Where highways are un- 
safe, the whole country is in peril. The policy of this se- 
curity applies only to places where every citizen has a right 
to pass and repass at pleasure; particularly to such upon 
which every man is sometimes compelled to be; and to trans- 
port articles of value; and expose such at lonely places; at 
the same time that the robber himself cannot be excluded 
from being thereupon, having the right to pass and repass 
as well as others, and being under the protection of the sov- 
ereign in the enjoyment of his right. 

4. None of these reasons apply to a robbery committed, 
as here, upon one casually standing or walking upon a rail- 
way; many of them do not apply even to passengers upon 
railway trains. 


Pearson, C. J. There is error. The evidence did not 
prove the allegation in the indictment: that the robbing 


was committed “in the common and public highway of the 
State,” and the court erred in ruling “that the said road is, 
and was at the time of such robbery, a highway.” 

The benefit of Clergy is taken from the offence of robbing 
any person in or near any public Highway. Statutes Hen. 
8, and Ed. 6, re-enacted, Rev. Stat., ch. 34, sec. 1, and also 
re-enacted, Rev. Code, ch. 34, sec. 2, in connection with 
sec. 22. 

These statutes, from the earliest time, have received a 
uniform construction, by which it is held, that although, at 
the date of the passage of the original acts, there were 
three sorts of public highways: one called “iter,” over 
which the people passed on foot, another called “actus,” 
over which they passed on foot or on horseback, and a third 
called “via,” over which they passed on foot or on horse- 
back, or in vehicles with wheels; Coke Lit 56, a, b, and al- 
though the statutes use the words, “public highway,” still 
they do not embrace any but the last kind: the “via, or by 
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way of pre-eminence the highway. 1 Hale, 535, ibid 333; 
2 Hawk., 476; 4 Blackstone, 373. For it was considered 
that the mischief intended to be remedied existed in a spe- 
cial degree in regard to the “via,” or highway of most im- 
portance; that is, those over which all of the King’s sub- 
jects were at liberty to pass and re-pass on foot, on horse- 
back, and in carriages; and it was resolved by the Judges 
that a statute so highly penal, and affecting human life, 
should be confined to the most important kind, and could 
not, by construction, be made to include the two other 
kinds, notwithstanding the mischief in some degree ex- 
tended to them. 

Such being the known construction of these statutes, at 
the time they were re-enacted in this State, it follows, asa 
matter of course, that our courts must continue them in the 
same manner, and confine their operation to that kind of 
public highway over which all of the citizens are at liberty 
to pass, and repass, on foot, on horseback, and in carriages 
and wagons. 

Plankroads or turnpikes adopted by law and used for 
these three purposes as public highways, it would seem, 
come within this construction, because the fact that the 
agency of individuals or of corporations is used for the pur- 
pose of constructing and keeping in repair these kind of 
public highways in no wise affects the principle or the policy 
of the statute. 

But with respect to rail roads the case is different, and 
other considerations are involved. A rail road is a public 
highway, sub modo, to be used as such only for a special 
purpose: that of transporting passengers and freight along 
the road in cars. 

It is not free for all the people of the State to pass and 
repass over, on foot, on horseback, and in carriages and 
wagons, and the prevention of robbery on a highway of this 
kind by the penalty of {death is neither within the principle 
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nor the policy of the statute. Whether, ifa robbery should 
be committed in a car while passing along the track, the 
offence would come within the statute is a question not now 
presented, and indeed is one not likely to be presented; for 
the number of passengers and persons on board takes away 
all facilities and temptation to commit the offence. Ours is 
the case of a robbery committed on an individual who had 
no right to be upon the road; he was a trespasser, and, if 
forbidden, might have been indicted for a misdemeanor in 
being there, according to the provisions of the charter of 
the company, and it is difficult to conceive of any reason 
why he should be considered more under the protection of 
the law than if he had been walking in a field, or through 
the woods. Certainly there is none in respect to the indi- 
vidual or the place, and it is equally certain there is none in 
respect to the public.’ The proposition that the offence does 
not come either within the principle or the policy of the 


statute, cannot be made plainer by a more elaborate dis- 
cussion. 


Per Curiam. There is error, vanire de novo. 
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STATE e. JOHN B. SEARS and PASCHALL SEARS. 


Whether the doctrine of reasonable doubt applies to misdemeanors or not, a 
charge that, to convict, the jury must be “ fully satisfied” of the defen- 
dant’s guilt, is all that he has the right to ask. 

Reasonable doubt is not a necessary formula, and it can only be required in any 
case that the Judge impress upon the jury the principle that the inno- 
cent must not be punished. 

In an indictment for malicious mischief it is sufficient to charge the jury 
that they must be “‘ satisfied’ as to the ownership of the property in- 
jured. 

It is not a ground for arrest of judgment that the defendant was convicted 
upon an indictment found by a grand jury in 1863, while the rightful 
State Government was suspended. 

An indictment is a judicial proceedmg within the meaning of the Ordinance 
of the Convention of 1865, entitled ‘‘ An Ordinance declaring what laws 
and ordinances are in force,” &c. 

The Convention in adopting that Ordinance did not exceed its powers; nor 
is the Ordinance in the nature of an ex post facto law. 

The proper time for an objection to the grand jury that found an indict- 
ment is before the trial. 


Maticious Miscuier, tried before Merrimon, J., at Fall Term, 
1866, of the Superior Court of Wake. 

The defendants were indicted at Common Law for mali- 
ciously killing a mule, the property of one Robert Williams. 
The bill was found at Fall Term, 1863. ; 

The evidence of the killing, by the defendants, was cir- 
cumstantial, and his Honor charged the jury that, to con- 
vict, they “must be satisfied, fully satisfied,” that the mule 
was killed by one of the defendants, moved by malice to 
the owner, and that the other was present, aiding and abet- 
ting in the killing, moved by like malice; and they must be 
“satisfied” that Robert Williams was the owner of the 
mule. 

The counsel for the defendants asked his Honor to charge 
that the jury, to convict, must be satisfied of the guilt of 
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the defendants “ beyond a reasonable doubt.” The court 
refused so to charge, and the defendants excepted for mis- 
direction. 

There was some evidence that the mule had been occa- 
sionally mischievous, and the counsel for the defendants be- 
low asked the court to charge that he was a nuisance and 
the defendants had a right to kill him, though not engaged 
in mischief the day he was killed. The court refused, and 
the defendants again excepted; but this ground of excep- 
tion was abandoned in this court. 

Verdict of Guilty as to both defendants; Rule for a new 
trial; Rule discharged; Judgment, and Appeal. 


Attorney General, and Phillips & Battle, for the State. 
Haywood, for the defendants. 


Reape, J. The defendants’ counsel asked the court to 
charge the jury “that they must be satisfied beyond a rea- 
sonable doubt,” &c. His Honor declined to give the instruc- 
tions. It is not stated whether he refused because he did 
not think the instructions proper in themselves, or because 
he had already substantially given them. 

Whether the doctrine of reasonable doubt, as it is vom- 
monly called, applies to misdemeanors, or only to capital 
cases in favorem vite, seems not to be settled in this State. 
There are dicta on both sides of the question; and as an ad- 
ditional dictum would but add to the uncertainty, we prefer 
to leave the question as it is until it shall be directly pre- 
sented for decision. 

In this case we think his Honor did, substantially, give 
the instructions asked for; and having given them substan- 
tially, he was not obliged to repeat them specifically. 

His Honor had charged the jury that “they must be sat- 
isfied, fully satisfied,” &c. “Fully satisfied” is at least as 
favorable for the defendant as “satisfied beyond a reasona- 
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ble doubt.” For the latter implies that there may be a con- 
viction, although there be ever so many doubts other than 
reasonable. But fully satisfied is to the exclusion of all 
doubts, reasonable or other. It is said that it is difficult for 
the jury to undeistand what “fully satisfied” means. It is 
at least as difficult for them to understand what “reasonable 
doubt” means. The error consists in supposing that any 
particular formula of words is necessary, or that any have 
been prescribed. 

It is a great first principle, founded in justice as well as 
in humanity, that the innocent shall in no case be punished. 
It follows that before any one can be punished there must 
be a certainty of his guilt. 

Inasmuch, then, as a doubt required an acquittal, it was 
necessary to define doubt, and especially to define the kind 
of doubt which should operate as as acquittal; for doubts 
are of as many grades as there are grades from an atom to 
a mountain, and of as many degrees as there are degrees 
from a shadow to the substance. They are “slight,” “tri- 
vial,” “fanciful,” on the one side; “reasonable,” “substan- 
tial,” “ grave,” on the other. Must a doubt like an atom or 
a shadow acquit? Or if the doubts were graded by num- 
bers from one, the smallest, to a thousand, the largest, would 
the smallest acquit ? or if not, what number in the ascend- 
ing scale would ? 

Hitherto the mind has not been sufficiently subtle, nor 
language sufficiently precise, to lay down any inflexible 
rule or specific formula of words. That it must be a rea- 
sonable doubt is usually accepted asa sufficient, but not the 
only, definition. ‘ Fully satisfied” is just as good a defini- 
tion of that state otf mind in which it is safe to convict. 
Whenever it appears that the Judge has been careful to im- 
press upon the jury the great principle, that the innocent 
must in no case be convicted, we must hold that to be suffi- 
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cient, without regard to the particular form of language 
which ‘may be used. 

In regard to the title to the property on which the mali- 
cious mischief was perpetrated, his Honor charged the jury 
that they must be “satisfied,” &c. And it is objected that 
this was as much as to say that they need not be /ully satis- 
fied upon that part of the case. We rather think that after 
he had explained that by satisfied he meant fully satisfied, 
the explanation followed the word without being repeated. 
But whether that be so or not was not material, because as 
to the ownership of the property it was sufficient that they 
should be satisfied. 

The indictment in this case was found at Fall Term, 1863, 
and it is insisted by the defendants that at that time there 
were no courts in North Carolina; that the tribunals claim- 
ing to be such were usurpations. It may be admitted, for 
the sake of the argument, that there were no courts in the 
rightful government, but there was an organized de /acto 
government, with the same system of courts which we have 
now, and the indictment was regularly found by a grand 
jury in the proper court under that government. Subse- 
quently that de facto government gave way to the present 
rightful government; and the paramount law of the public 
good may well be supposed to have transferred the proceed- 
ings in those courts to the succeeding courts in this gov- 
ernment. 

But the validity of the indictment does not depend upon 
that view of the case, because the ordinance of the Conven- 
tion of 1865 expressly recognized and validated the proceed- 
ings of the courts of the de facto government as fullows: 

“ All the judicial proceedings had, or which may be had, 
in the courts of record, and before justices of the peace, 
shall be deemed and held valid, in like manner, and to the 
same extent, and not otherwise, as if the State had not on 













150 IN THE SUPREME COURT. 





State v. Sears. 





the said day, or since, attempted to secede from the United 
States.” 

To the application of this ordinance the defendant objects, 
that an indictment is not a judicial proceeding. 

We think that it is literally and technically a judicial pro- 
ceeding, and certainly it is within the fair construction of 
the ordinance; for it could not have been the purpose to 
validate trials, convictions and punishments, and not the in- 
dictments upon which they were founded. 

It is further objected that if the ordinance embraces in- 
dictments, then the ordinance is itself invalid, as exceeding 
the powers of the Convention. 

The defendant’s counsel favored us with an able argument 
upon the powers of the Convention, the authority by which 
it was called, the President of the United States, the extent 
of the President’s powers, the limitations in the proclama- 
tions of the President and the Provisional Governor, &c., 
&c., embracing the general proposition that the Convention 
was limited to the duty of setting in operation the State 
government. 

Conceding the proposition, for the sake of the argument, 
it would not follow that the validating the pending prose- 
cutions for crimes was not a part of that duty. It would 
seem that the safety of society required that criminals should 
not be turned loose in the very infancy and weakness of the 
reorganized State. 

But, without pursuing the argument, we do not admit 
that.the powers of the Convention were limited, except by 
the Constitution of the United States. 

Supposing that to be so, then it is insisted that the ordi- 
nance is an ex post facto law, which is forbidden by the Con- 
stitution of the United States. 

An ex post facto law is the making an act criminal which 
was not so at the time of its commission. Certainly the 
ordinance has no such effect as that. It only provides the 
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means by which a criminal may be brought to answer for 
that which was a crime when committed. 

We have not overlooked the fact that the proper time for 
the defendant to have made these objections was before the 
trial. If there had been more force in them than we have 
been able to perceive, they would not be favorably enter- 
tained after the defendant has taken the chances of a trial 
without objection. 

There is no error. 

This opinion will be certified to the court below that there 
may be judgment and execution. 


. Per Cortam. There is no error. 








THE STATE ». CALVIN SOWLS. 


The distinction between Robbery and Forcible Trespass is, that in the for- 
mer a felonious intention exists, and in the latter it does not. 

The question of felonious intention, is one for the jury, acting under such 
instructions from the court as each case may require. 

If, in March, 1865, one, who bona fide thought that he was acting under the 
orders of a Captain of the Home Guard, went toa dwelling house, and 
forcibly possessed himself of a sword, not for the purpose of appropri- 
ating it but solely to disarm the prosecutor; Aée/d, that it would not have 
been robbery. 

Illustration of the difference in the duty of the court in cases where there 
is slight evidence, and in those where there is none. 

By Pearson, C. J., concurring, Forcible Trespass is the taking of the 
personal property of another by force; Robbery, the fraudulent taking of 
the personal property of another by force. 


Rossery, tried at Fall Term, 1866, of the Superior Court 
of Cotvumsus, before his Honor, Gilliam, J. 

Upon the trial it was shown that the defendant, with 
three others, armed with guns, went to the house of one 
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Stanly, in his absence, his father and his wife being there, 
and asked if Stanly did not have a pistol, a gun and a sword. 
Upon being answered that he had a sword, but no gun or 
pistol, they ordered} it to be delivered, which was done. 
The father and the wife of Stanly were in fear of them. 
They then asked for brandy, and being told that there was 
a little, kept for sickness, said “we want it;” and, out of 
fear, this also was delivered, whereupon all but one of the 
party drank of it twice, and then left. Upon Mrs. Stanly’s 
seeming to be much alarmed, one of the party said, “do 
not be alarmed, you shall not be hurt.” 

Stanly testified that he was concealed in the woods that 
day out of fear of personal violence which had been threat- 
ened; also that in a conversation with the defendant during 
that term of the court, he confessed that he was one of those 
who took the sword, adding that he acted under the orders 
of J. W. Meares. Witness also said that Meares had been 
a Captain ina company of Home Guards in the State ser- 
vice, but that his company‘had been disbanded, and he then 
had put himself at the head of a band of men who went 
about the country robbing and plundering. 

“Upon this evidence it was insisted by the counsel for the 
defendant that only a case of forcible trespass was establish- 
ed, and the court was requested so to instruct the jury; but 
the court refused to give the instructions asked for, and, after 
defining the offences of Robbery and Larceny, to which no 
exception was taken, instructed the jury that they could not 
convict the defendant unless they were satisfied from the 
evidence, beyond a rational doubt, that the taking and car- 
rying away was with a felonious intent. If they were so 
satisfied, they might convict; otherwise, they would acquit: 
The court explained that the taking and carrying away are 


felonious, where the goods are taken against the will of the | 


owner, either in his absence, or in a clandestine manner, or 
where possession is obtained either by force, or surprise, or 
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by any trick, device, or fraudulent expedient, the owner not 
voluntarily parting with his entire interest in the goods, and 
where the taker intends in any such case fraudulently to 
deprive the owner of his entire interest in the property, 
against his will. 

The counsel further requested the court to instruct the 
jury that, if they believed from the evidence that the de- 
fendant acted under the orders of Meares, believing that 
Meares had a lawful military command, they should acquit, 
whether Meares was authorized to give such orders or not. 
To this the court answered, there is no evidence that Meares 
had any military authority, or that the defendant acted un- 
der the belief that he had.” 

The defedant was convicted. 

Rule for a new trial; rule discharged; Judgment, and 


Appeal. 


Attorney General, for the State. 
No counsel for the defendant. 


Battie, J. The prisoner was indicted at common law for 
an alleged act of robbery from the person. 

This offence is defined to be “a felonious taking of money 
or goods of any value from the person of another, or in his 
presence, against his will, by violence, and putting him in 
fear.” 2 East. P. C., 707; Roscoe’s Cr. Ev., 890. 

It must be done animo furandi, with a felonious intent to 
appropriate the goods taken to the offender’s own use. 
Roscoe’s Cr. Ev., 895. Although a person may wrongfully 
take the goods, yet unless he intended to assume the pro- 
perty in them, and to convert them to his own use, it will 
amount to a trespass only, and not toa felony. 1 Hale’s P. 
C., 590. As an illustration of this principle, Mr. Roscoe 
cites a case which occurred in Scotland. A scuffle took place 
on the high road between the prosecutor and the prisoner, 
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in the course of which the former was deprived of his hat, 
and a quantity of articles out of his pockets, which were 
aftewards found by the road side. But as it appeared that 
he was drunk at the time, and the articles might have been 
lost in the struggle, without any intent of felonious appro- 
priation by the prisoner, the latter was acquitted. Roscot’s 
Cr. Ev., 896, citing Alison’s Prin. Cr. Law of Scot., 358. 

From these authorities it is apparent that the distinction 
between robbery and forcible trespass is, that in the former 
there is, and in the latter there is not, a felonious intention 
to take the goods, and appropriate them to the offender's 
own use. This rule of law seems plain enough, but. there 
is often a doubt about its application, arising from the diffi- 
culty of ascertaining the true intent of the offender at the 
time of the taking. Now this intent is a question of fact, 
and must be submitted to the jury with such instructions 
from the court as the circumstances of each case may 
require. 

Upon the facts disclosed by the testimony in this case, 
the only ground which the counsel for the prisoner could 
take to show the want of a felonious intent was, that the 
prisoner was acting, or supposed that he was acting, under 
the orders of one J. W. Meares, who held, or was supposed 
to hold a military commission of some sort in the State ser- 
vice. The transaction was alleged to have occurred in 
March, 1865, which was, as we know, before the termina- 
tion of the late war. There was at that time, as we also 
know, @ military organization in the State called the Home 
Guard. If the prisoner were acting in obedience to orders 
issued by the Captain of a company of that guard, or bona 
Jide thought that he was acting under such orders, and in 
obedience to them took the prosecutor's sword, not for the 
purpose of appropriating it to his own use, but solely with 
the view to disarm the prosecutor, he could not be held to 
have been guilty of robbery, no matter how wrongfully he 
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may have acted. Under such circumstances the animus fu- 
randi would be as much wanting as it was in Hall's case, 3 
Car. & P., 409, (14 Eng. C. L. Rep., 337,) which is thus 
stated by Mr. Roscoe:—The prisoner had set wires in which 
game was caught. The game-keeper finding them, was 
carrying them away, when the prisoner stopped him, and 
desired him to give them up. The game-keeper refused, 
upon which the prisoner lifting up a large stick, threatened 
to beat out his brains if he did not deliver them. The 
keeper fearing violence delivered them. Upon an indictment 
for robbery, Vaughan, Baron, said: “I shall leave it to the 
jury to say, whether the prisoner acted under an impression 
that the wires and the pheasant were his own property ; for, 
however he might be liable to penalties for having them in 
his possession, yet if the jury think that he took them under 
a bona fide impression that he was only getting back the pos- 
session of his own property, there was no animus furandi, 
and the prosecution must fail.” The prisoner was acquitted. 

It was for the purpose of invoking the application of this 
principle, that the prisoner’s counsel asked for the last in- 
struction set forth in the bill of exceptions, to wit, that if 
the jury believes from the evidence that the prisoner acted 
under the orders of Meares, believing that he had a lawful 
military command, they should acquit, whether Meares was 
authorized to give such orders or not. 

‘The Judge declined to give the instruction, saying, “there 
was no evidence that Meares had any military authority, or 
that the prisoner acted under the belief that he had such 
authority.” In saying this we think his Honor erred. 

In looking over the testimony we find it stated by the 
prosecutor that Meares had been a Captain in the Home 
Guard, but was not so at the time of the alleged robbery; 
that the company had been disbanded, and Meares had then 
put himself at the head of a band of men who went about 
the country plundering and robbing. The same witness 
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testified that the prisoner had freely and voluntarily made 
a confession to him, in which he had acknowledged that he 
was one of the party who took the sword, saying at the 
same time “ that he acted under the orders of J. W. Meares.” 
Here was, in our opinion, some evidence that Meares had a 
military command at the time of the alleged robbery, and 
that the prisoner was acting under his orders. The trans- 
action took place in March, 1865, and the testimony was 
given in October, 1866, and after an interval of nineteen | 
months, in the midst of the anxieties and distractions at- 
tendant upon the close of a great civil war, there was cer- 
tainly ground tor contending that the prosecutor was mis- 
taken as to the time when Meares’ company of Home Guards 
was disbanded. This view is sustained by the fact that the 
prisoner and his associates did not demand anything but the 
sword, pistol and gun of the prosecutor, and took only the 
sword atter learning that the pistol and gun had been car- 
ried off, telling the wife of the prosecutor that she need not 
be frightened as they did not intend to hurt her. We can- 
not, and do not, pretend to say that the testimony was suf- 
ficient to produce an acquittal of the prisoner, but we think 
it was sufficient to justify the counsel in asking that it should 
be submitted to the jury for their consideration. Had it 
been properly left to them, and they had decided it ad- 
versely to the prisoner, he would have had no cause for com- 
plaint; but as it was withheld from them, there was an error 
committed, which entitles him to a venire de novo. 


Pearson, C. J. I fully concur in the opinion that the pris- 
oner is entitled to a renire de novo. 

His Honor erred in not explaining to the jury the differ- 
ence between a forcible trespass and robbery, to which his 
attention was called by the prisoner's counsel. I believe the 
prisoner was convicted of robbery because the jury did not 
understand the difference between the two offences. Forcible 
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trespass is the taking by force the personal property of an- 
other. Robbery is the fraudulent taking by force the per- 
sonal property of another. 

There can be no doubt as to the force; for, although the 
prisoner told the good woman that she need not be alarmed, 
still there was the show of force, the multitude of men with 
arms; and we learn from Foster that the party need not be 
“put in fear.” If one takes the personal property of an- 
other, with intent to appropriate it to his own use slyly, 
with stealth, showing an intention not to let the owner 
know that it is taken or who took it, he steals; if he takes 
it forcibly, with an intent to appropriate it to his own use, 
but does it openly and above-board, he commits a forcible 
trespass; but if, besides this, the taking is done in such a 
manner as to show an intent to defraud the owner, by con- 
cealing from him who took it, so that he shall not know 
what has become of his property, and against whom to 
bring his action to recover it, or damages for the taking, 
and an intent to elude public justice. This constitutes the 
animus furandi, and it is robbery. These are plain distine- 
tions to be deduced from the books. See Foster’s C. L., 
123, 128, 129, A. 

In this case there is no evidence that the prisoner en- 
deavored to conceal from the owner what had become of his 
sword, or who had taken it ; so he knew against whom to 
bring his action and to direct the arm of public justice. It 
the party had gone there disguised, for instance blacked 
like negroes or having masks on, that would have been 
pregnant proof of an intent to defraud, or if they had de- 
manded and taken money, or clothes, or jewelry, or articles 
of like kind, that would have tended to give complexion to 
the act; but they merely, in the day time, demanded the 
gun, pistol and sword, and took the sword and went off with 
it and have staid in the same neighborhood until this time, 


it shows that their purpose was simply to disarm one whom 
12 
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they thought might be dangerous to their cause, if allowed 
to keep arms. So it seems to me there was no ingredient 
of robbery except the force; in other words, there was no 
fraudulent felonious taking, with an intent to appropriate 
“ causa lucri,” no animus furandi, and the prisoner was en- 
titled to full instructions upon the law; more especially, as 
in these evil times the distinction between these offences 
has been very generally confounded in the newspapers, and 
in ordinary parlance. 

The fact of demanding liquor and taking a drink does not 
in my opinion affect the case much in one way or the other, 
and only tends to show the careless state of the country. 


Per Cort. Venire de novo. 








WILLIAM H. HALL v. CHARLES E. THORBURN. 


Where the affidavit and process in a case of original attachment described 
a defendant as ‘‘C. E. Thorburn,” his name in full being ‘‘ Charles E. 
Thorburn,” held, that the court below might, at any time before final 
judgment, allow the plaintiff to amend the proceedings by substituting 
the latter name for the former. 

The note upon which the suit had been brought being signed ‘‘ C, E, Thor- 
burn,”’ guare whether the amendment was necessary. 

{Lane v. R. R. Company, 5 Jon., 26; State Bank v, Hinton, 1 Dev., 297, cited 


and approved. ) 


Amenpyent of an original attachment, allowed before his 
Honor, Merrimon, J, at Fall Term, 1866, of the Superior 
Court of New-Hanover. 

The note, which was the foundation of the attachment, 
was signed by one “C. E. Thorburn,” and the description of 
the defendant in the affidavit and process was the same. 
At Fall Term, 1866, (the second term,) the counsel for the 
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plaintiff moved to amend the proceedings by substituting 
for the above name, that of “Charles E. Thorburn,” which 
the defendant objected to, and offered to file a plea in abate- 
ment for misnomer. 

The court having allowed the amendment, the defendant 


appealed. 
Strange, for the plaintiff. 


W. A. Wright for the defendant. 

The affidavit in the case was framed in violation of that 
rule of pleading which prescribes, that pleadings must spe- 
cify and set forth accurately the christian name and the 
surname of both parties: Com. Dig. Abatement E. 18, E. 19; 
Stephen Pl., 302. Charles Edward Thorburn, who owns the 
property that was attached here, has a right, upon replevy- 
ing, to object to the process by which his property was 
brought into court. A writ served on “John” by the name 
of “James” is not cured by declaring against the party by 
his true name, and the court will set it aside. Doe v. Butcher, 
3 T. R., 611; Greenlee v Rothesay, 2 New. Rep., 132. 

The court had no power to substitute a new affidavit, or 
to amend one already made. If there be no affidavit made, 
or none that sets forth the facts necessary to the jurisdiction 
of the court, the proceedings are coram non judice. The 
court cannot confer jurisdiction upon itself by amendment; 
for necessarily jurisdiction must precede amendment. Our 
statute upon attachment makes no provision for amendment 
of affidavits in such cases, although this is done in other 
States. Here, the affidavit is a condition precedent; State 
Bank v. Hinton, 1 Dev. 485. An amendment would be to 
evade the statute, which no court can do; Phillipse v. Hig 
den, Bus. 391. The distinction between the principle of the 
amendment in State Bank v. Hinton, and that of the one 
asked for here, is vital. 
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Barris, J. The 1st section of the 3d chapter of the Rey, 
Code enacts that “the court, in which any action shall be 
pending, shall have power to amend any process, pleading 
or proceeding in such action, either in form or substance, 
for the furtherance of justice, on such terms as shall be just, 
at any time before judgment rendered thereon.” The liber- 
ality with which the courts have allowed amendments under 
this provision is well known, and has been universally ap- 
proved. It has been forcibly said, “ that under it any thing 
may be amended at any time.” In the case of Lane v. Sea- 
board and Roanoke R&R. R. Co., 5 Jon., 26, it was held that 
where a person was arrested under a wrong name, the 
plaintiff might amend the process by inserting the right 
one. If that be so, surely an amendment ought to be al. 
lowed, whether the defendant has been proceeded against 
in a name which he used in making the very contract which 
was the ground of the suit, though it was not his name in 
full. Nor can it make any difference that the proceeding is 
by attachment instead of a regular suit. In the case of the 
State Bank v. Hinton, 1 Dev. 397, after the defendant had 
filed a plea in abatement, that the plaintiff had failed to 
give bond and make affidavit, and have them returned to 
court, to which the plaintiff demurred, he was permitted to 
withdraw his demurrer, and file, nune pro tune, a bond and 
affidavit which had been respectively given and made, and 
which the justice of the peace had failed to return. In this 
way the fatal defect of the non-return of the bond and afii- 
davit was remedied, to the manifest furtherance of the jus- 
tice of the case. In like manner the error (if error it were) 
of suing the defendant Thorburn in the name of C. E Thor- 
burn instead of Charles E. Thorburn, was properly per- 
mitted to be cured in the court below by the amendment 
which was there allowed. 

The decision of the question of amendment in favor of 
the plaintiff precludes the necessity of saying any thing 
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about the plea in abatement for misnomer, which the de- 
fendant proposed to file. The interlocutory order made in 
the Superior Court is affirmed. 

« 


Per Curiam. Order affirmed. 








THE STATE v. JOHN FARROW. 


A took a bucket of peas to market, and, having occasion to go some dis- 
tance to enquire the price of peas, set the bucket down in a cart, which 
he mistook for that of a friend: the owner of the cart returning to it, 
placed the bucket upon the ground, and afterwards being about to leave 
the market, raised it up and asked, ‘‘ Whose are they?” whereupon B, 
a retailer of vegetables, came up and placed his hand upon the bucket, 
and then took it, the owner of the cart yielding it and saying, ‘“You must 
give it up to the owner when he comes and calls for it;” afterwards A 
found B with the bucket, beets and lettuce having been placed upon the 
peas, and B manifested insolence and unwillingness to surrender it: Held, 
that there was evidence from which a jury might infer every ingredient 


of larceny. 
(The State v. Roper, 3 Dev., 473, cited, distinguished and approved.) 


Larceny, tried before his Honor, Merrimon. J., at Fall 
Term, 1866, of the Superior Court of New Hanover. 

The facts were that one Tony Quince took a bucket of 
peas to-market in Wilmington, and set it down in a cart, 
mistaking the cart for that ot a friend. He then left it and 
went some distance to enquire about the price of peas in the 
market. Returning, he passed the defendant with a bucket 
of peas in his hand which he thought was his own, but said 
nothing. Finding his bucket gone, he retraced his steps 
and found the defendant in possession of it, with beets and 
lettuce upon it, and took it from the defendant, who was in- 
solent and unwilling to surrender it. 
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The owner of the cart (introduced by the defendant) 
showed that upon finding the bucket in his cart, being about 
to move the latter, he placed the bucket upon the ground, 
and shortly thereafter, as he was leaving the market, he 
raised the bucket and enquired of the by-standers, “* Whose 
are they ?” adding that they did not belong to him; there- 
upon the defendant came up, put his hand upon the bucket 
and took it from the witness, who told him, “ You must give 
it up to the owner when he comes and calls for it.” 

The court below charged the jury that if the tacts were 
as stated Tony had not abandoned the bucket of peas; that 
the bucket was in his constructive possession; and that if 
the defendant in taking it had a felonious intent to steal it 
he was guilty. 

Verdict, “ Guilty;” Rule for a new trial; Rule discharged; 
Judgment, and Appeal. 


Attorney General, for the State. 


W. A. Wright, for the defendant. 


A trespass is a necessary ingredient in every larceny. 2 
East P. C., 554; 1 Hawk. P. C., 33, s. 1; 1 Russ., 95; State 
v. England, 8 Jon., 399. 

The bucket, when taken by the defendant, was not in the 
actual or in the constructive possession of Tony. The 
owner of the cart could have maintained T'respass for it. 2 
Saund. R., 47e; Blackman’s case, 1 Salk., 290. He had as- 
sumed exclusive dominion and control over it, and directed 
what should be done with it, having himself obtained pos- 
session bona fide. If the owner of the cart had stolen the 
peas, the defendant could not be found guilty under this 
charge, because the taking possession from Tony was an act 
completed before defendant had any part in the transaction. 
King’s case, Russ. & Ry. Cr. Cas., 332. 

The bucket being lost, and the owner unknown, it was 
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not the subject of larceny. 3 Inst., 108; 1 Hawk. P. C., c. 
3, s. 32; 1 Hale, 506; Tyler v. People, 6 Breese, 227; State 
v. Roper, 3 Dev., 473. The bucket was lost, for the owner 
had put it in a different place from that in which he had 
supposed. The defendant received it openly, and with a 
trust in behalf of the owner, publicly accepted, which renders 
the case one in which a felonious intent could not be 
ascribed. See Wharton Cr. L., (3d ed.,) 653, note 2. 


Pearsox, C. J. There was evidence from which the jury 
were at liberty to infer and find every ingredient of larceny. 
Tony Quince had no notion of abandoning his bucket of 
peas. He knew the precise place where he put it and had 
animum revertendi; so it was no more “lost” than a gentle- 
man’s hat left in the passage upon his entering the parlor, 
and the fact that he put it on a chair instead of a table is 
immaterial. So “ Roper’s case” cannot be made to fit. 

This is no error. This will be certified to the end, &c. 


There is no error. 





Per Coriam. 
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J. D. GRISSETT v. ALVA SMITH. 


The proceedings for forcible entry and detainer are intended to be sum- 
mary, and therefore no appeal is given. 

Any one aggrieved thereby may have remedy by the writ of recordari, by. 
which the defendant may show that the justice was guilty of misconduct 
or irregularity, or may have the benefits of a writ of false judgment. 

Where the verdict in such proceedings, in respect to the estate of the plain- 
tif’, was, ‘‘ And we, the jurors, do hereby decide that the said A. S., 
plaintiff and owner of said house, &c., do give him full possession of the 
same;” held, that such description was insufficient. 

(Sherrill v. Nations, 1 Ire., 330; Mitchell v. Fleming, 3 Ire., 123; State v. Anders, 
8 Ire., 15, and Watson v. Trustees, §c., 2 Jon., 211, cited and approved.) 


Fororte Entry anp Detatver, brought up by writ of recor- 
dari before Gilliam, J., at Fall Term, 1866, of the Superior 
Court of Cotumsus, and then by him quashed. 

Upon the return of the proceedings the petitioner assign- 


ed several errors therein. Among these it is only necessary 
to mention one, viz.: “ Because the jury did not find that 
the plaintiff had either ‘a freehold or a term for years’ 
or any other present estate in the premises in dispute.” 

The opinion of the court contains the only facts that are 
necessary to its being understood. 


Person, for the petitioner. 
Moore, for the defendant. 


Barrie, J. The proceedings under the statute of forcible 
entry aud detainer before a justice out of court are and 
were intended to be summary and expeditious. It would 
have been destructive of the object intended by them had 
an appeal been allowed, and hence none is given. See Rev. 
Code, ch. 49; Rev. Stat., ch. 49. It is a mistake to suppose 
that the provision in the Rev. Code, ch. 62, sec. 23, which 
gives the right of appeal to any party dissatisfied with the 
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judgment of a justice of the peace, was intended to apply 
to a case like this. That provision is contained in the chap- 
ter of the Revised Code concerning “Justices of the Peace,” 
and is tully satisfied by applying it to the ordinary subjects 
of jurisdiction confided to justices acting out of court. The 
Revised Statutes, chapter 62, contains a similar provision in 
section 22, and yet it was said by this court, in a case which 
occurred subsequently to the time when they went into 
operation, that no appeal was given by the statute. Sherrill 
v. Nations, 1 Ire., 330. But notwithstanding that no-appeal 
is given, a defendant who feels himself aggrieved by the 
proceedings against him has a full and complete remedy by 
means of the writ of recordari, which is the actual and per- 
haps the only remedy to which he can resort. See all the 
cases in this State collected in Battle’s Digest at pp. 613, 614. 

Under this writ the inquisition and proceedings connected 
therewith are taken to the Superior Court, where the defen- 
dant may, if he can, show that the justice was guilty of 
misconduct, or irregularity in receiving improper testimony, 
or refusing to receive proper testimony, or otherwise. He 
may also assign errors apparent upon the record of proceed- 
ings as in the case of a writ of false judgment. See Sherrill 
v. Nations, cited above, and the authorities therein re- 
ferred to. 

In the case now before us the defendant has availed him- 
self of this right, and has assigned several errors as appear- 
ing upon the inquisition, of which it is necessary for us to 
notice only one. It is that the jury have not found by this 
verdict that the plaintiff had any present estate in the 
land, either “of freehold or for a term of years.” That such 
a finding is essential is clearly shown by the cases ot Sher- 
riul v. Nations, ubi supra; Mitchell v. Fleming, 3 Ire., 123; 
State v. Anders, 8 Ire., 15; Watson v. Trustees of Floral Col- 
lege, 2 Jon., 211. The verdict of the jury to which this ex- 
ception is taken is as follows: “ That we find said Judson 










IN THE SUPREME COURT. 





Grissett v. Smith. 





D. Grissett holding said hotel as charged in the warrant, 
and that we, the jurors, do hereby decide that the said Alva 
Smith, plaintiff and owner of said house, &c., do give 
him full possession of the same.” It is difficult to discover 
any sensible meaning in the latter part of this verdict, and 
it is utterly impossible to deduce from it a finding that the 
plaintiff had any present estate of freehold or term for 
years from which he had been unlawfully and forcibly dis- 
possessed or kept out, and to which he had a right to be 
restored. Whether he was owner of either of those kinds 
of estates, or was owner as a tenant at will, or in remainder 
or reversion, is left undetermined. It was the more neces- 
sary in this case for the jury to be precise in ascertaining 
the kind of estate of which the plaintiff claimed to be 
seized or possessed, because the defendant, in his traverse 
of the force charged against him, alleged that he was in 
possession under a lease for a year and retained ‘possession 


peaceably under that lease, that allegation not being tra- 
versed by the plaintiff; and the failure in the inquisition 
to find such a present estate in the plaintiff as the law 
requires was fatal to the whole proceedings, and justified 
the Superior Court in quashing them and ordering a writ 
of re-restitution; and the judgment must therefore be af- 
firmed with costs. 


Per Curiam. Judgment affirmed. 
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WM. GRIFFIN and another ». JOSEPHINE GRIFFIN and others. 





No appeal lies from a judgment given upon an inquisition before a justice 
of the peace, for Forcible Entry and Detainer. 

A defendant has no right to claim that a Judge shall suspend action upon 
a motion that has been made to dismiss such an appeal, in order to allow 
him to file a petition and affidavit for writs of certiorari, mandamus and 


supersedeas, 
(The State v. Nations, 1 Ire., 325, cited and approved.) 












Forciste Entry anp Derarner, before his Honor, Gilliam, J., 
at Fall Term, 1866, of the Superior Court of Rosgson. 

The justice of the peace, before whom the proceedings had 
been, allowed the defendants to appeal to the Superior Court. 
On motion in that court to dismiss the appeal, the defend- 
ant proposed, on the eontrary, to make an affidavit for writs 
of certiorari, mandarjus and supersedeas. His Honor refused 
to hear this latter application at that time, but ordered the 
appeal to be dismissed, and that a procedendo issue. 

From this order the defendant appealed. 













Person, for the plaintiffs. 
Leitch, for the defendants. 







Pearson, C. J. The power given to justices of the peace 
to make inquisition of forcible entry and detainer is sum- 
mary, and it was intended that justice should be done in an 
expeditious manner. There is no appeal given by the statute. 
State v. Nations, 1 Ire., 325. Indeed, if defendants were at 
liberty to appeal, the purpose of the statute to give a sum- 
mary remedy would in all cases be evaded. So there is no 
error in the order dismissing the appeal and awarding a 
procedendo. 

The other ground of complaint set out in the record that 
his Honor refused to suspend action on the motion to dismiss 
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the appeal and allow the defendants to file a petition and 
affidavit for writs of certiorari, mandamus and supersedeas, is 
not tenable. The petition and affidavit could have been 
presented to his Honor at chancery as well after the appeal 
was dismissed as before, and it was a matter of discretion at 
what time his Honor would be pleased to hear the appli- 
cation. 
There is no error. 


Per Curiam. Judgment affirmed. 





JAMES P. LEAK e. JOHN T. MOORMAN. 


The statute upon attachment must be construed strictly. 

A plea in abatement is the proper mode of taking advantage of a defect in 
the affidavit for an attachment. 

The creditor's affidavit under c. 7, s. 1, Rev. Code, must state that the re- 
moval or the absence from the county or State, or the concealment, on 
the part of the debtor, was for the purpose of avoiding service of ordinary 
process. 

(State Bank v. Hinton, 1 Dev. 397, Gorman v. Barringer, 2 Dev. & Bat., 502, 
Evans vy. Andrews, 7 Jon., 117, and Cherry v. Nelson, 7 Jon., 141, cited and 


approved. ) 


OriewwaL Atracument, tried before Gilliam, J., at Fall Term, 
1866, of the Superior Court of Ricuonp. 

The attachment was issued April 16th, 1866, by a justice 
of the peace, returnable to the Fall Term of the Superior 
Court. The affidavit made by the plaintiff stated “that 
he (the plaintiff) hath good reason to believe that the 
said Moorman hath removed himself out of the county, or 
is absent from the county or State, so that the ordinary pro- 
cess of law cannot be served on him.” Bond was given in 
double the amount ot the debt, was in the usual form and 
conditioned for the payment to the defendant of all damages 
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he might incur from a wrongful suing out of the attach- 
ment. 

The sheriff levied the attachment upon the defendant's land. 
Upon its return to court the defendant appeared, filed a bail 
bond and pleaded in abatement to the affidavit and bond of 
the complainant, that the justice did not take and return 
such affidavit and bond as entitled the complainant to an 
attachment, and that the complainant did not make such 
affidavit or give such bond, &c. 

Upon joinder of issue the plea was sustained and his 
Honor ordered the proceedings to be quashed. 

Plaintiff appealed. 


Phillips & Battle, for the complainant. 
Leitch, for the defendant. 


Battie, J. In The State Bank v. Hinton, 1 Dev., 397, it 
was said by the court, in speaking of the attachment law, 
that “there is no law in the statute book which more im- 
periously demands a strict construction; for the property of 
an absentee may be all sold upon an attachment wrongfully 
sued out, before he is apprised of the proceeding, and, if he 
then should discover that no bond and affidavit were taken 
and returned, his remedy must at best be very imperfect.” 

The plea in abatement, filed by the defendant in the pres- 
ent case, does not aver that no bond and affidavit had been 
taken and returned to court, as required by the Rev. Code, 
ch. 7, sec. 3; but that no such bond and affidavit had been 
taken and returned as entitled the plaintiff to sue out 
an attachment against the defendant. The defect is alleged 
to be in the affidavit, and it must be inferred from what was 
said by the court in Gorman v. Barringer, 2 Dev. & Bat, 
502, Evans v. Andrews, 7 Jon., 117, Cherry v. Nelson, Ibid, 
141, that a plea in abatement is the proper mode for taking 
advantage of it. It is manifest that the same policy which 
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requires a strict construction of the statute in relation to the 
taking and return of the affidavit and bond must likewise 
require that such affidavit and bond shall be sufficient in 
law to authorize the extraordinary remedy of attachment. 

The alleged defects in the affidavit are: first, that the 
plaintiff does not swear positively that the defendant 
had removed himself out of the county, or was absent from 
the county and State, so that the ordinary process of law 
could not be served upon him; and, secondly, that such re- 
moval or absence is not stated in the terms required by the 
statute. As to the sufficiency of the first objection it is un- 
necessary for us to decide, because we think that the second 
is certainly fatal to proceeding. The first section of the act 
requires that a person, who proposes to take out an attach- 
ment against the property of a debtor, shall swear to either 
one of three things, to wit: that he hath removed or is pri- 
vately removing himself out of the county; or absents him- 
self from the county or State; or conceals himself, so that 
the ordinary process of law cannot be served on him. 

Here it is manifest that the removal from the county, or 
the absence from the county or State, or the concealment, 
must be an act of the party done for the purpose of avoid- 
ing the service of the ordinary process of the law; and that 
fact must be sworn to by the plaintiff. If he swear to 
two or more of these acts 1n the alternative, each must be 
substantially in the terms required by the statute; other- 
wise he might obtain an attachment upon a greund which 
the law has not sanctioned. Of this the present case fur. 
nishes a striking instance. The affidavit is that the defen- 
dant “ hath removed himself out of the county, or is absent 
from the county and State, so that the ordinary process of 
law cannot be served upon him.” Here it is apparent that 
neither of the alternative acts meet, either literally or sub- 
stantially, the requirement of the statute. A mere removal 
from the county, without its being done privately, is not a 
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sufficient cause for an attachment; nor is a mere absence 
from the county and State, without any design of evading 
process. And yet the terms used, upon which the attach- 
ment was issued, do not imply either a wrongful removal or 
absence. This defect cannot be aided by the inference, “so 
that the ordinary process of law cannot be served on him.” 
That inference must follow legitimately from the facts 
stated, and cannot supply the omission of the statement of 
the facts themselves. 

It is obvious, therefore, that the affidavit is fatally defect- 
ive, and the plea in abatement was on that account properly 
sustained. 


Per Crriam. Judgment affirmed. 








CALVIN H. WILEY ¢. JONATHAN WORTH and others. 


Public officers who have not taken the required oaths of office are not en- 
titled to the salaries attached to such offices. 


Manpamus, heard before Barnes, J., at December Special 
Term, 1866, of Waxe Superior Court. 

The petition, filed at Fall Term, 1866, stated that the pe- 
titioner, by various biennial elections, had been Superin- 
tendent of Common Schools in North Carolina from January 
Ist, 1853, until March 7th, 1866, at which latter date the 
office was abolished; that as such he was entitled to a salary 
which has been paid up to January Ist, 1865, but not since; 
that the last election in which he had been chosen by the 
General Assembly occurred in the latter part of 1864; that 
during 1865, and up to March 7th, 1866, he had discharged 
the duties of his office so far as the military orders of the 
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United States would allow; that “he had never been re- 
quired to take an oath, and never did take an oath to sup- 
port the Confederate Constitution or Government,” and so 
was advised that the ordinance of the 19th of October, 1865, 
did not affect the tenure of his office; that he was entitled 
to his salary for four months, from January Ist, 1865, to 
May Ist, 1865, and again from November 27th, 1865, to 
March 7th, 1866—in all $916.66; that he had applied to 
Governor Worth as ex officio President, and to the other de- 
fendants as members of the Board of Literature to order 
such salary to be paid to him, and that they had refused. 
Thereupon he prayed for a Afandamus, Ke. 

The answer admitted that the petitioner had been Super- 
intendent, &c., as he claimed to have been, and that he had 
acted as such until the time, viz: about May 1, 1865, when 
the military authorities of the United States occupied the 
State and removed its public officers; it alleged that there- 
upon a Provisional Government’ had been set up in North 
Carolina, and that this continued until January, 1866, when 
the defendant, Jonathan Worth, was installed as Governor; 
it did not admit that the petitioner had done any service as 
Superintendent, &c., since January Ist, 1865; it alleged that 
the salary during that time, if due, was expressly payable 
in Confederate money, &c.; also, that the petitioner during 
that time was in office by the choice of persons who were 
rebels to the Government of the United States, and that 
there was then no State Government in North Carolina in 
regular and constitutional relation to the United States, and 
therefore that he is not entitled to a salary from the present 
Government. 

The preliminary proceedings for an alterative mandamus 
having been waived, it was adjudged in the court below 
that the petitioner was not entitled to any salary during the 
year 1865, but that he was entitled to $391.66 for his salary 
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from the 1st day of January to the 7th of March, 1866, and 
for that sum a mandamus was ordered to issue. 
From this order the defendants appealed. 


Bragg and Mason, for the petitioner. 
Rogers & Batchelor, for the defendants. 


Perarsoy, C.J. This court is of opinion that the petitioner 
is not entitled to demand any part of the amount claimed 
by him as his salary. He rests his claim on the allegation 
that “he had never been required to take an oath, and never 
did take an oath to support the Confederate Constitution or 
Government.” 

In our view of the subject, if he had taken the oath to 
support the Constitution of the Confederate States, he would 
have had a stronger ground of claim than that which he 
now occupies; for it is enacted (Acts of 1861, ch. 25,) * All 
Judges of the Superior and Supreme Courts, and all Justices 
of the Peace, and all other persons holding any office in this 
State, and required to take an oath of office before proceed- 
‘ing to discharge the duties of such office, shall be required, 
before proceeding further in the discharge of the duties of 
office, to take an oath to support the Constitution of the 
Confederate States of America.” Here there is a public 
statute of which all persons are bound to take notice. There 
can be no doubt that this statute embraces the office held by 
the petitioner; it was one of “ profit and trust,” and one the 
incumbent of which was, by law, required to take an oath 
of office. Had Mr. Wiley taken the oath and discharged 
the duties of his office in reference to the de facto Govern- 
ment of the State, as those duties concern matters purely 
civil, and were in no point of view connected with the war, 
it would have presented a strong case under the doctrine of 
“quantum meruit;” for, in point of fact, the rightful Govern- 

13 
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ment of the State, although suspended by force and usurpa- 
tion, did receive benefit from the labor of the civil officers 
of the wrongful Government. For instance, a Judge takes 
the oath to support the Constitution of the Confederate 
States and rides the circuits, administering the law and 
keeping everything quiet, the war to the contrary notwith- 
standing. The people in Convention assembled ratify and 
declare valid all judicial acts done during the war, without 
intimating an opinion, it would seem, as the rightful State 
Government takes the benefit of his labor, that he is enti- 
tled, ex bono et cequo, to be paid for his services ? 

But Mr. Wiley stands in a different attitude. He declined 
to take the oath of allegiance to the wrongful de facto gov- 
ernment and of course could not serve it; and, as a further 
matter of course, he could not serve the rightful State gov- 
ernment, which was then suspended, being evicted from the 
exercise of its functions by war and usurpation. So Mr. 
Wiley can claim nothing of either government, for he did 
not render the required service to either. 

Again, Mr. Wiley was elected by the Legislature of the 
wrongful government in 1864, for a term of two years, to 
begin July, 1865, but he was never inducted into the office, 
for, as he avers, he did not take the oath of office required 
by law. Then followed the surrender, and, as is said in 
Hughes’ case, ante p. 68, the political death of all ot the officers 
of theState, to all intents and purposes, as if they had died a 
natural death. To this may be superadded that an ordinance 
of the Convention of 1865 declared all offices vacant and 
required new elections. 

The petitioner was not re-elected, but claims a right to fill 
the office up to March, 1866, when the office was abolished, 
on the ground of his election in 1864 by the Legislature of 
a wrongful government, to which he had never given his 
allegiance! And yet he now wishes to rely upon the action 
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of that wrongful government as the ground of his claim to 
the office and the emoluments thereof. 


Per Curiam. Judgment below reversed. Judg- 
ment here that defendants go with- 
out day and recover their costs. 








ABEL GRIFFIS v. A. 8. McNEILL, and another, Adm’rs, &c. 


A writ of scire facias upon a judgment in a County Court, notwithstanding 
the Stay Law of September, 1861, will not lie, except to the court in which 
the judgment is, 

Where a writ of scire facias upon a judgment in a County Court had been 
brought to a Superior Court, held that, notwithstanding the Stay Law of 
the Convention of 1866, it would be dismissed at the costs of the plaintiff. 


Scrre Factas, before his Honor, Fowle, J, at Fall Term, 
1866, of the Superior Court of ALamance. 

The writ had been sued out of the Superior Court, re- 
turnable to Spring Term, 1864, and recited a judgment in 
the County Court of Alamance. At Fall Term, 1866, the 
plaintiff moved to dismiss the writ at the costs of the de- 
fendant, but his Honor ordered it to be dismissed at the costs 
of the plaintiff, and from this judgment the latter appealed. 


Graham, for the plaintiff. 
Ruffin, for the defendant. 


Pearson, C. J. By 13 Edw. 1, ch. 45, re-enacted Rev. 
Code, c. 31, s. 109, it is provided: “ No execution shall issue 
upon any judgment obtained in said courts after a year and 
a day from the rendition thereof, and when the party shall 
come after the year and a day he shall cause a scire facias to 
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be issued to give notice to the defendant, ‘that he appear 
before the court in which the judgment is at a certain day,’” &c. 

So it is entirely clear that a scire facias cannot issue from 
the Superior Court upon a judgment in the County Court. 

But it is said the act of 1861 suspends all proceedings in 
the County Courts in regard to matters of debts and con- 
tracts, and directs writs and other process to be made re- 
turnable to the Superior Courts; and it is insisted that this 
extends to writs of scire facias. Such does not seem to us 
to be the proper construction. 

The plaintiff could have brought an action of debt in the 
Superior Court upon the judgment in the County Court; so 
he had the remedy contemplated by the statute, and there 
are no words used to show an intention to give him the ad- 
ditional remedy by sci. fa., which is a peculiar one and is 
confined by the express words of the statute giving it “to . 
the court in which the judgment is.” 

It was then insisted by Mr. Graham that under the ordi- 
nance of 1865, the sci. fa. ought to have been dismissed at 
the cost of the defendant. 

The ordinance obviously has reference to writs of set. fa. 
properly constituted in courts, and it would be a perversion 
of its purpose and design to give to it the effect of prevent- 
ing a defendant from availing himself of a fatal objection 
or motion to dismiss, which of course would be at the costs 
of the plaintiff. 

It was only in the event that the defendant could not 
otherwise get rid of the sci. fa. that the ordinance confers 
upon him the privilege of having it dismissed, provided he 
will pay the cost. Here the defendant did not choose to re- 
sort to the ordinance, as there was, upon the face of the sci. 
fa., a tatal objection. 


Per CuriaM. Judgment affirmed. 
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THE STATE to the use of JOHN U. KIRKLAND v. ELLISON G. 
MANGUM. 


Previously to the act of 1866, in relation to Evidence, the relator, in an ac- 
tion brought in the name of the State, was not competent as a witness. 


Some Factas, to revive a judgment obtained upon an award 
made in the course of a suit brought upon a constable’s bond. 
Upon the trial before his Honor, French, J., at Fall Term, 
1864, of the Superior Court of Orance, as is stated in the 
case sent up, “the counsel for the defendant submitted va- 
rious objections to the judgment, and to the scire facias as 
varying therefrom. These having been overruled, they of- 
fered the relator as a witness, to show that the judgment 
had been satisfied as to him. This was done as a founda- 
tion for offering a paper in the handwriting of the person 
alleged to be substantially the relator, going to show that 
the judgment, in great measure, had been satisfied as to 
him. The witness was held to be incompetent.” 

Verdict for the plaintiff; rule for a new trial; rule dis- 
charged, aud appeal to the Supreme Court. 


Graham, for the plaintiff. 
No counsel for the defendant. 


Reape, J. The only question which seems to be presented 
in the case is, whether the defendant had the right to com- 
pel the relator to testify as a witness? 

The relator is substantially the plaintiff, and we are not 
aware of any case in which it was held that he was com- 
pelled to testify, and it is certainly against general princi- 
ples. There is a recent statute making parties competent 
witnesses; but it was passed since the trial of this case, and 
of course did not apply. 
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If any other points were intended to be presented, they 
were not made at the bar, and are so obscurely stated that 
they are not considered. 


Per Curiam. Judgment affirmed. 








W. N. SHELTON ve. LAZARUS FELS. 


The right to have an execution set aside, which had been issued before the 
date to which it had been postponed by an order of record, is personal 
to the defendant therein: Therefore, 

Where, upon the confession of a judgment at June Term, 1866, an entry 
was made, ‘‘ Execution stayed by order of plaintiff until after April 
Term, 1867,” and, upon the defendant’s conveying his property in trust, 
the plaintiff ordered execution to issue before such term, Held, that the 
court would not set aside such execution, at the instance of the trustee. 


Motion to set aside an execution, which, by successive 
appeals, had come up from an order by the County Court 
of CaswELL. 

At July Term, 1866, of that court, Abisha Slade confessed 
judgment in an action of debt to Lazarus Fels, and, at the 
same term the following entry was made on the record: 
“Execution stayed by order of plaintiff until after April 
Term, 1867.” Before the next term of the court Slade con- 
veyed all his estate to W. N. Shelton, in trust for certain of 
his creditors, and thereupon Fels ordered execution to issue, 
and this was levied on Slade’s lands. At October Term 
Shelton moved to set the execution aside as having been 
issued in contravention of the above entry. Slade refused 
to let his name be used for such motion, and the court dis- 
allowed it. 

Upon the motion being renewed in the Superior Court at 
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Fall Term, 1866, before his Honor, Fowle, J., it was again 
disallowed, and the trustee appealed to this court. 


Ruffin, Phillips & Battle, for the trustee. 


The reason of the cases in which it has been held that 
the defendant in the exeution may move to set aside such 
process, applies here in behalf of the trustee, as the defend- 
ant has stripped himself since the judgment of all property 
that might have been affected thereby, and such property 
has come to the trustee. Compare the cases Wood v. Bagley, 
12 Ire., 83; Murphy v. Wood, 2 Jon., 63, and Cody v. Quinn, 
6 Ire., 191. 


No counsel for defendant. 


Reape, J. The entry upon the docket by the plaintiff, in 
the suit of Fels v. Slade, (the same in which this motion is 
made,) of a cesset executio, until April Term, 1867, did not 
annul or suspend the judgment so as to avoid a fieri facias 
issued on it. Cody v. Quinn, 6 Ire., 191. But still it was 
so far binding between the parties, that the court would 
compel them to observe it. And the plaintiff Fels having 
had a fieri facias issued upon it betore the expiration of the 
time, it would have been proper for the court, upon the mo- 
tion of Slade, the defendant in that suit, to set aside the 
execution. 

Observe, we say, upon the motion of Slade; for, very clearly, 
no one except him could maintain the motion. And so far 
from this being Slade’s motion, he appeared in court and 
protested against the motion of Shelton. Slade had the 
right either to insist upon or to waive the cesset executio, 
and he did the latter. 


There is no error. 





Per Curiam. 
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JOHN BEARD v. NICEY HUDSON. 


A County Court, upon application by the master to whom it has bound an 
apprentice, has power, and in a fit case it is its duty, to restore to his 
possession such apprentice, if at the time of application a runaway. 

Discussion and statement of the relation between the court upon one hand, 
and the master and the apprentice upon the other. 


Motion, heard before Buxton, J., at Fall Term, 1866, of the 
Superior Court of Rowan, upon an appeal from a decision on 
the same in the County Court of that county. 

In the County Court, at November Term, 1866, it was 
shown that notice of the proceedings had been served upon 
the defendant, as mother of the apprentice, and the person 
in whose custody he chen was; and upon such notice a mo- 
tion was made that the sheriff commit the apprentice to the 
custody of the master. The apprentice was shown to have 
been bound to the master by the same court at February, 
1859; in May, 1865, he had run away, and was then living 
in an idle and disreputable manner, with his mother. 

The court declined to grant the motion, upon the ground 
that it had no power so to do. 

In the Superior Court, after argument, the decision below 
was affirmed, and the master appealed to this court. 


Blackmer & McCorkle, for the plaintiff. 


1. The County Court has power to bring its apprentices 
before it, whenever either the good of the apprentice, the 
good of the master, or that of the community, demands it 
It has the power and is subject in general to the duties of a 
guardian over this class. See Prue v. Hight, 6 Jon., 265. 

2. The English decisions are against the right of a master 
to make use of a habeas corpus in such a case. Rex v. Rey- 
nolds, 6 T. R., 497; Rex v. Edwards, 7 T. R., 745. 
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Boyden & Bailey, for the defendant. 


1. An analysis of the statutes upon the subject of appren- 
ticing shows that this claim of power does not exist. 

2. A habeas corpus does not lie in England at the instance 
of the master, because a statute of Henry VIII, that has 
not been re-enacted here, gives to the Chief Justice a sum- 
mary jurisdiction over the apprentice. 

3. The master can seize the apprentice of himself. 1 
Chitty Pr., 70-'1, 690; Kent., 2d, 212. 

4. In Prue v. Hight the master was acted upon by the 
order, and that is according to the principle there stated. 
It does not apply here. 


Reape, J. Our apprentice law makes it the duty of the 
County Court, in binding out apprentices, to enter into in- 
dentures with the master “in the name of the Chairman of 
the County Court of the one part, and uf the master of the 
other part.” Rev. Code, c. 5, s. 4. 

The statute prescribes the rights and the duties of the 
mastér and of the apprentice, and the powers and duties of 
the court. It makes it the duty of the master to provide 
for the apprentice “ diet, clothes, lodging and accommoda- 
tion, fit and necessary,” and also for his education. And it 
makes it the duty of the apprentice to serve his master. 
Besides, it makes it the duty of the court to exercise general 
superintending powers over both master and apprentice, in 
all matters pertaining to that particular relation. It is 
proptr that the indentures should, substantially, embrace all 
these duties and obligations. We suppose the indentures 
in this case do erbrace them, as it is stated that the ap- 
prentice was regularly bound. 

Thus it will be seen that the contract of binding, the in- 
dentures, is not between the master and the apprentice, but 
between the master and the court. And if, at any time du- 
ring the apprenticeship, the master neglect his duty to the 
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apprentice, the court has the power to require the master 
and the apprentice to appear before the court, and to remove 
the apprentice and bind him to another. And so, if the ap- 
prentice misbehaves, the court may interfere at the instance 
of the master. It cannot be doubted that just as the obli- 
gations of master and apprentice are mutual, and as the 
court has the supervision of the relations between them, so 
it is within the power, and it is the duty, of the court to in- 
terfere at the instance of either against the other, whenever 
a proper case is presented. The master contracts with the 
court, in the indentures, that he will perform his duties as 
master, and the court will at all times see that he does so. 
And, in consideration thereof, the court contracts with the 
master that the apprentice shall serve him faithfully. And 
while the court compels the master to a strict compliance 
with his part of the contract, it would be bad faith if the 
court should fail to comply with its part of the contract: i. 
e., that the apprentice should serve the master. The power 
of the court over orphans does not cease when they are 
bound out. It isa continuing power, and the indentures 
with the master are continuing obligations. While the or- 
dinary relations of master and apprentice exist, the court 
ought not to interfere. It is then a domestic relation, sub- 
ject to ordinary domestic regulations; but when the relation 
is wantonly broken, or grossly abused, it becomes the duty 
of the court to interfere. 

In this case the apprentice had wantonly left the master’s 
service, and was living in “an idle and disreputable 
manner.” 

If he had never been bound out before it would have been 
the duty of the court to have him then bound out and de- 
livered to a master. As he had been already bound and had 
left service, in disobedience to the order of the court and in 
violation of its undertaking in his behalf, it could not be 
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r less the duty of the court to have him brought and deliver- 
e ed to the master anew. 

) It is true that the master had the power to seize the ap- 
z prentice, wherever he might find him, and compel his 


. service. 

And when he applied to the court for its aid, the court 

might, in the exercise of a sound discretion, have left the 
master to the exercise of his own powers. And if the 
County Court had put its refusal to interfere upon that 
ground, i. e., the want of a proper case for interference, this 
court would not have reviewed the exercise of a discretion- 
ary power. But both the County and the Superior Courts 
put the case upon the want of power in the County Court. 

In this we think there was error. The County Court had 
the power, and we do not doubt that if it had supposed that 
it had the power it would have exercised it in this case. 

In the new and embarrassing circumstances which exist 
the master is to be much commended, for that he forbore the 
exercise of his own undoubted powers over his apprentice 
and invoked the powers of the court. It is best that the 
colored population should be satisfied that they are liable to 
no unlawtul impressments, and that they should see that 
what is required of them has the sanction of the law. It 
may then be hoped that they will be contented, and will 
cheertully submit to what they might otherwise mis- 
chievously resist. 


Per Curiax. There is error. 
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Doe ex dem. VALENTINE HOOVER and others ». JOHN W. THOMAS. 


The lands granted to Henry McCulloch in 1745, are not liable to entry un- 
der the provisions of the Rev. Code, c. 42, s. 1. 

A grant, under an entry of such lands in 1822, is void, and its invalidity 
may be shown, upon question made in an action of ejectment. 


Esectuent, tried before his Honor, Mitchell, J., at Special 
Term, December, 1866, of the Superior Court of Davinsoy. 

The facts necessary to. understand the opinion are suffi- 
ciently stated therein. 

There was a verdict below for the plaintiff, and a rule for 
a new trial having been obtained and discharged, and a 
judgment given for the plaintiff, the defendant appealed. 


Bragg, Gilmer, and T. J. Wilson, for the plaintiff. 


Gorrell, tor the defendant. 


Pearson, C. J. According to the view we tike of the 
case, it is only necessary to notice one of the points made 
by the exceptions of the defendant, as upon that he is enti- 
tled to a venire de novo. 

The defendant's counsel requested the court to instruct 
the jury, that by the act of 1779, no land which had been 
confiscated was after the passage of that act the subject of 
entry, and that an entry and grant of such land was void. 

His Honor refused to give the instruction — In this there 
is no error. 

The instruction asked for assumes that the land in dispute 
is covered by the two grants by the crown to Henry McCul- 
loch in 1745, and his Honor, in refusing to give the instruc- 
tion, assumed this to be a fact. , 

So the only question is, was the land granted to McCul- 
loch the subject of entry and grant, and can the grant to 
the plaintiff be treated as void in an action of ejectment? 
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By the statute, Rev. Code, c. 42, 8.1, no land is the sub- 
ject of entry and grant except “ vacant and unappropriated 
lands.” This land having been granted by the crown in 
1745 to Henry McCulloch, was not vacant and unappropri- 
ated in 1822, at which time it was entered and granted to 
the lessor of the plaintiff. It follows, as a matter of course, 
that it was not the subject of entry. 

We presume his Honor fell into the error, by allowing the 
matter to become confused and complicated by reference to 
certain old statutes in which, out of abundance of caution, 
it is declared that confiscated land is not the subject of 
entry; and a statute by which confiscated land is granted 
to the University, which statute is afterwards repealed; and 
the act of 1801, by which commissioners are appointed to 
sell all such confiscated land as had not been disposed of by 
the University. All of these statutes are marked in the 
margin of the revisal of 1820 “obsolete,” for the simple 
reason that it was supposed there was no longer any subject 
matter for the statutes to operate upon. But the truth is, 
that, apart from these statutes, the land granted to McCul- 
loch was not vacant and unappropriated; the fact of its hav- 
ing been confiscated certainly did not make it vacant and 
unappropriated, so that it should become the subject of 
entry and grant. 

The other point, that a grant for land which is not the 
subject of entry is void, and the objection may be taken ad- 
vantage of in an action of ejectment, is settled by numer- 
ous adjudications; the distinction being, that when the land 
is vacant and the subject of entry, the grant is voidable, 
and must be vacated by scire facias; when the land is va- 
cant, or, if vacant, is not the subject of entry, the grant is 
void, and advantage may be taken in ejectment. See the 
cases collected in Battle’s Digest, title “ Grant.” 


Psr Curiam. Venire de novo. 
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THE STATE v. WILLIAM JOHNSON. 


Where the prisoner in the night time knocked at the door of a dwelling 
house, and, on being challenged from within, gave his name in a feigned 
voice as that of a friend, and thus obtained immediate admittance and 
committed a robbery, Held, to be burglary. 

(State v. Henry, 9 Ire., 463, cited and distinguished.) 


Burexary, tried before Fowle, J, at Fall Term, 1866, of 
the Superior Court of CasweE t. 

Upon the trial it appeared, by the confession of the pris- 
oner, that he and others had obtained admittance in the 
night time into the dwelling house of one Moore, and robbed 
him of money and other things, under the following circum- 
stances: Near midnight, Moore, being in bed, with his door 
closed, heard a knock, and asked, Who is there? when the 
prisoner replied that it was Ned Moore asked, What do 
you want, Ned? the prisoner replied that he had a letter for 
him. Moore sprang out of bed and started to the fire place 
to strike a light, opening the door as he passed. As Moore 
was stooping at the fire place the prisoner came behind him, 
pinioned his arms, tied him and committed the robbery. 

It was also shown that Ned was the name of a negro man 
who was supposed to be a messenger between Muore and a 
young lady in the neighborhood; also that the prisoner had 
confessed that he had imitated Ned’s voice to deceive Moore. 

Under the charge of the Judge the prisoner was found 
guilty, and thereupon sentence of death was pronounced 
upon him. A new trial was moved for and refused, and the 
defendant appealed. 


Attorney General, for the State. 
No counsel for the defendant. 


Pearson, C. J. There isnoerror. The prisoner, by arti- 
fice and fraud, procured the door to be opened, and imme- 
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diately thereafter entered, This, according to all of the au- 
thorities, amounts to a constructive breaking. 

In State v. Henry, 9 Ire., 463, the Judges were unan- 
imous in the opinion that when the entry was made imme- 
diately after the fastening of the door was removed, or so 
soon thereafter as not to allow a reasonable time for shutting 
the door and replacing the fastening, it amounted to a 
breaking. In that case the door was left unfastened, and 
the prisoner did not enter until after the lapse of some ten 
or fifteen minutes. A majority of the court, being unwilling 
to extend the doctrine of constructive breaking, held that 
there was no breaking, because no case had carried the doc- 
trine to that extent. The other member of the court thought 
that it was a breaking. 

This opinion will be‘certified, to the end that judgment 
may be pronounced in the court below. 


Per Cvrtam. There is no error. 








AMANDA NEELY +. BURTUN CRAIGE and JOSEPH W. HALL, 
Executors, &c. 


An entry by a clerk upon the Execution Docket, in pursuance of a letter 
from the plaintiff’s counsel that no execution was to issue until ordered 
by such counsel, has no effect in preventing the judgment from becoming 
dormant. 

The acts of February, 1863, c. 34, and of 1866, c. 50, suspending the Stat- 
ute of Limitations, do not prevent judgments from becoming dormant. 


Morrow to strike out an entry upon an Execution Docket, 
and to set aside an execution; allowed by Buzton, J., at Fall 
Term, 1866, of the Superior Court of Irepett. From that 
order the plaintiff appealed to this court. 
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The facts are sufficiently set forth in the opinion of the 
court. 


Boyden & Bailey, for the appellant. 
Kerr, contra. 


Reape, J. Judgment passed at Fall Term, 1860, with a 
stay of execution for two years. After the expiration of the 
two years, the plaintiff's counsel wrote a letter to the clerk 
not to issue execution until ordered by him. The clerk en- 
tered upon his execution docket that no execution was to 
issue until ordered by the plaintiff's counsel. 

At Fall Term, 1866, after notice to the plaintiff, the de- 
fendant moved to strike out said entry upon the execution 
docket; and also to set aside the execution which had been 
issued returnable to that term. His Honor allowed both 
motions. We see no error in this. 

The entry was a mere memorandum of the clerk’s, and 
was no part of the record, and improperly encumbered the 
same. The reason why the plaintiff thought it important to 
retain it was, that it operated as a continuation of the stay 
of execution, and kept the judgment alive, and, therefore, 
the execution would be regular as having been issued upon 
a living judgment. But the entry had no such effect. And 
the judgment became dormant after a year and a day from 
the expiration of the two years’ stay of execution, i. e., three 
years and a day from the date of the judgment. The judg- 
ment was dormant from and after Fall Term, 1863, but no 
execution issued until after Spring Term, 1866, and there- 
fore it was issued upon a dormant judgment, and was pro- 
perly set aside, on motion. 

To this view it is objected that the act of February, 1863, 
chap. 34, provides, that in computations of time, for the 
purpose of applying any statute limiting any action or suit, 
or any right or rights, &c., the time elapsed since 20th May, 
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1861, shall not be counted; and that the act of 1866, chap. 
50, is of like import. And that, inasmuch as the plaintiff 
had the right in February, 1863, the time when the act was 
passed, to sue out execution, he had the same right in 1866, 
notwithstanding the lapse of a year and day, because the 
act forbade the counting the time which had elapsed. If 
that construction of the statutes were allowed, the effect 
would be to revive every judgment in the courts since May, 
1860, and to allow execution to issue without scire facias, or 
action of debt, for the statutes forbid the counting of time 
during the whole period since May, 1861. It would be not 
simply to prevent the plaintiffs in all suits from losing their 
rights and remedies by delay, but it would be to give them 
new rights and remedies which they had not before. Instead 
of only saving rights and remedies for indulgence given for 
the ease of debtors, it would give to plaintiffs a speedier 
remedy than they had before. We know that this would be 
against the policy of the whole legislation between creditor 
and debtor for the past six years. Mr. Boyden, for the plain- 
tiff, conceded that this construction of the acts would have 
that general effect, and that it would be in conflict with the 
whole policy of our legislation. But he sought to distin- 
guish this case from others in this: that the judgment in 
this case was alive when the act of February 1863 was 
passed, and that the act did not revive what was dead, but 
only kept alive what was living, by forbidding time to be 
counted in the future. But the plain language of the act is, 
that time shall no more be counted in the past than in the 
future, and therefore, one construction must be common in 
all cases since May, 1861. And therefore, the construction 
which we feel obliged to put upon those statutes is, that 
they give no new rights and accelerate no remedies, but 
only preserve existing ones; and that the application must 
be uniform to all cases, whether existing at the time of their- 
passage, or on since. 
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We find that this construction is in consonance with the 
ordinance of the Convention, entitled an ordinance to change 
the jurisdiction of the courts, passed the 23d of June, 1866, 
section 20, which provides: “That all acts and parts of acts 
suspending the operation of the statutes of limitation in the 
Rev. Code are hereby repealed, except as herein provided: 
provided, that the time elapsed since 1st September, 1861, 
barring actions on suits,” &c., “shall not be counted: and 
provided further, that nothing contained in this ordinance or 
in the acts hereby repealed shall be so construed as to pre- 
vent judgment from becoming dormant.” If the execution 
in this case was issued before the passage of this ordinance, 
it was issued upon a dormant judgment, according to our 
construction of the aforesaid acts. And if it was issued 
after the passage of the ordinance, which we presume was 
the fact, then the judgment was dormant by the express 
words of the ordinance. So that, in any light we can view 
the execution, it was irregularly issued, and was properly 
set aside 


Per Curiam. ‘There is no error. 








WILLIAM FLYNT, Ex’, &., v. JAMES H. CONRAD. 


Parol evidence is competent to show that a crop of corn, growing upon land 
at the time that the latter was conveyed by deed, did not pass by the 
deed, but was reserved by the vendor. 

Distinction in this respect between frucius industriales and fruit upon trees, 
&c., discussed and stated. 

(Brittain v. McKay, 1 Ire., 265, Twidy v. Sanderson, 9 Ire., 5, Manning v. Jones, 
Bus., 368, Davghtry v. Boothe, 4 Jon., 87, cited and approved.) 


Trover, for corn, tried before his Honor, Fovvle, J., at Fall 
Term, 1866, of Forsyra Superior Court. 
The facts were that the plaintiff's testatur, on the 23d 
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June, 1865, executed to the defendant a deed in fee for a 
tract of land on which there was a growing crop of corn. 
Evidence of various acts and admissions was given to show 
that the crop had been reserved by the vendor. The de- 
fendant was shown to have converted it; and a demand and 
refusal were also shown. 

The defendant's counsel asked his Honor to charge that 
the corn and everything else upon the land passed by the 
deed, and that parol declarations by the defendant could 
not revoke the deed, or raise any inference from which a ten- 
ancy at will could be set up. 

His Honor charged the jury that a deed for land passed 
everything upon the land except what was legally reserved; 
and that a growing crop of corn could be sold by parol so 
as to pass the title; and could be reserved by parol so that 
the reservation would be binding; that if they were satis- 
fied in this case that it was the intention of the parties at 
the time the deed was executed, that only the land should 
pass, and the growing crop should continue to be the prop- 
erty of the testator, the plaintiff would be entitled to re. 
cover; that the conduct and conversation of the parties af- 
terwards, and the occupation of the land by the testator 
after the deed was executed, might be considered by them 
as evidence of what the intention of the parties was; and 
that if they were not satisfied that it was the intention of 
the parties that the crop should be reserved, the defendant 
would be entitled to their verdict. 

Verdict for the plaintiff; Rule for a new trial; Rule dis- 
charged; Judgment, and Appeal. 


Gilmer and T. J. Wilson, for the plaintiff. 
Bragg and W. L. Scott, for the defendant. 


Pearsoyx, C. J. We concur in the opinion of his Honor 
for the reasons given by him. 
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It is said by the court in Brittain v. McKay, 1 Ire., 265: 
“The law makes a pointed distinction between those profits 
which are the spontaneous products of the earth or its per- 
manent fruits, and the corn and other growth of the earth 
which are produced annually by labor and industry, and 
thence are called ‘fructus industriales.’ The latter, for most 
purposes, are regarded as personal chattels. Upon the death 
of the owner of the land before they are gathered, they go 
to his executor and not his heir. Upon the termination of 
an estate of uncertain duration, by an act other than that 
of the lessee, they belong to him as personal chattels, and 
do not go over to the owner of the soil. They are liable to 
be seized and sold under execution as personal chattels, and 
a sale of them while growing is not a sale of land or any in- 
terest in or concerning land, under the Statute of Frauds, 
but a sale of goods.” 

Thus it is seen that a growing crop is regarded as a per- 
sonal chattel. The statute (Rev. Code, c. 34, s. 21,) puts 
them on the same footing in another very important partic 
ular, and still farther lessens the difference by making it 
larceny to steal any Indian corn, wheat, &c., growing in a 
field. So that the only difference now seems to be that the 
one never was attached to land or has been severed, whereas 
the other is not severed; and the legal effect of this is, that 
when land is conveyed the presumption is that wheat, for 
instance, that has been cut and remains shocked in the field, 
does not pass with the land, whereas, if it has not been cut 
the presumption is that it does pass with the land; but the 
presumption in either case may be rebutted by the acts and 
declarations of the parties. If the grantee hauls in and 
houses the wheat that has been cut, with the knowledge 
and without objection on the part of the grantor, or if he 
admits that it was to belong to the grantee according to 
their agreement, no question would be made as to its being 
his property. The same acts and declarations in regard to 
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wheat growing would rebut the presumption and justify the 
inference that according to their agreement it was to re- 
main the property of the grantor. This may be shown by 
parol evidence, for the Statute of Frauds does not apply to 
an agreement concerning a growing crop. Nor does the 
admission of parol evidence violate the rule that a deed 
shall not be added to, varied or contradicted by such evi- 
dence. 

In the former case the parol proof that according to the 
contract of sale the grantee was to have the wheat that re- 
mained shocked in the field, does not add to the deed, for 
its purpose and effect was only to execute one part of the 
contract, and there is no reason why the other part may not 
be established by parol proof; so, and for the very same 
reason, in the latter case parol proof, that according to the 
agreement the grantee was not to have the growing crop, 
does not contradict the deed. It would be strange if the 
execution of one part of the agreement, in the only way in 
which it can be executed, should exclude proof and defeat 
the other part, for it must be borne in mind that the deed 
does not purport to set out the agreement. 

In respect to fruit on trees and “not fallen,” there is a 
diversity, for trees are a substantial and permanent part of 
the land, and a deed passing the land actually passes the 
trees as part thereof and does not simply raise a presump- 
tion that it was the intention to pass them; hence, if there 
be a parol agreement to convey land and to except the fruit 
on trees, or certain timber trees, and a deed is executed 
which does not except the fruit or trees, that part of the 
agreement in respect to them is defeated, for the Statute of 
Frauds requires it to be in writing; and even if the agree- 
ment be in writing, that part of it can only be set up by a 
bill in equity to reform the deed on the ground of accident 
or mistake in the draftsman, for the effect of the deed is to 
pass the land and every substantial part of it. 
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Our conclusion, that a growing crop differs only from a 
personal chattel in the circumstance of not being severed 
from the land, and that the presumption that it passes with 
the land is very slight, seems to be in accordance with the 
statute, Rev. Code, c. 46, s. 63. By the common law, if one 
died intestate his administrator took the growing crop as a 
part of the personal estate, and the heir took the land and 
the trees and fruit on them as part thereof. If he made a 
will the devisee took the crop under the presumption that, 
not being severed, it passed with the land, unless there was 
something in the will to rebut this presumption, in which 
case the executor took the crops. The statute makes the 
presumption the other way, to wit: that the crop does not 
pass with the land to the devisee, but passes to the executor 
as a personal chattel, unless it appears by the will that the 
devisee was to have it. 

The doctrine that where there is a parol agreement, one 
part of which is carried into effect by a deed or other writ- 
ing, that does not prevent the other part from being estab- 
lished by parol evidence, has been adopted and acted upon 
by our courts in several cases. Twidy v. Sanderson, 9 Ire., 
5: A hires a negro to B, who gives a note for $130, “ being 
for hire of boy Evartson.” A sued B for taking the boy out 
of the county, and offered to prove by parol that it was a 
part of the agreement that the boy should not be carried 
out of the county; held that the evidence was properly ad- 
mitted, “for the note is not a memorial of the entire agree- 
ment, but is simply execution of a part.” Manning v. Jones, 
Bus., 368: A made a parol agreement to purchase a tract of 
land of B at an agreed price. B agreed farther that he 
would put certain repairs on the premises. B delivered a 
deed to A. The repairs not being made, A brought assump- 
sit, and offered to prove the agreement by a witness; held, 
that the proof ought to have been received, the deed being 
an execution of one part of the agreement, the other having 
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been left in parol. The proof offered was not to “add to, 
alter or explain the deed.” 

Daughtry v. Booth, 4 Jon., 87, presents the same question; 
held, that a bond, given for the price of the hire of a slave 
and containing other stipulations as to his treatment and 
management, did not exclude parol evidence of another 
stipulation in the agreement, to wit: that the slave was not 
to be taken out of the county. 

There is no error. 


Per Curiam. Judgment affirmed. 





THE STATE v. DAVID GLISSON and NEEDHAM COBB. 


An indictment for larceny, charging the thing stolen as the property of A. 
B., ‘‘a person of color;” and concluding at common law, is good. 
(State v. Godet, 7 Ire., 210, cited and approved.) 


Larceny, tried before Buxton, J., at the Spring Term, 1866, 
of the Superior Court of Sampson. 

Before the trial, the defendant moved to quash the indict- 
ment: Ist. because it charged the horse, which was stolen, 
to be the property of “ Redding Cowell, a person of color,” 
and 2d. because it did not conclude “against the form of 
the statute.” After they had been convicted, they moved 
the same objections in arrest of judgment. Both motions 
having been refused, the defendants appealed. 


Attorney General, tor the State. 
No counsel for the defendants. 


Reape, J. There is no doubt that in an indictment for 
larceny, the owner of the property ought to be described 
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with reasonable certainty to a certain extent in general. 
But no additions to the name of the owner are necessary. 
State v. Godet, 7 Ire., 210. 

It may be that, when we had two classes of colored per- 
sons, slave and free, it might have been necessary to charge 
the property as belonging to A.,a free person of color, as 
distinguished from A.,aslave. But however that may have 
been, it is not so now, as there is but one class of colored 
persons, and they are all free and capable of owning pro- 
perty. To describe a person now as a person of color, is 
the same as to charge him as a free person of color, because 
all persons of color are free. 

We see no reason why the indictment should conclude 
against the statute, as larceny is a common law offence. 
The fact that the owner of the property may once have been 
a slave, certainly cannot make it necessary. 


Per Curiam. There is no error. 








THE STATE v. JAMES MINTON. 


An indictment for receiving stolen goods of a value less than twelve pence, 
must conclude against the form of the statute. 
(The State v. Beatty, ante, p. 52, commented upon.) 


Inpictuent for receiving stolen goods, tried upon the plea of 
Not Guilty, at Spring Term, 1866, of the Superior Court of 
Wises, before Mitchell, J. 

The goods alleged to have been stolen were described as 
“ten pounds of bacon, of the value of sixpence.” The de- 
fendant was convicted, and having moved without success 
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in arrest of judgment, afterwards obtained a rule for a new 
trial, which having been discharged, he appealed. 


Attorney General, for the State. 
No counsel tor the defendant. 


Barrie, J. The receiving of stolen goods, unattended 
with the circumstance of receiving and harboring the thief, 
was at common law a distinct offence, but only of the grade 
of a misdemeanor. Roscoe’s Crim. Ev., 867. The stolen 
goods, however, must have been of such a value as to con- 
stitute the offence of stealing them a grand larceny. The 
reason of this was doubtless because the offence partook of 
the nature of that of an accessory after the fact, and in petty 
larceny, which is the stealing of goods under the value of 
twelve pence, there were no accessories. Hence it was held 
in the case of the State v. Goode, 1 Hawk., 463, (where the 
subject is fully discussed and considered,) that the receiver 
of stolen goods, under the value of twelve pence, could not 
be convicted of a misdemeanor at common law. This view 
of the case is sufficient to dispose of the present indictment, 
because it concludes at common law, though it charges facts 
which at common law do not constitute an indictable offence, 
If the receiving of stolen goods of less value than twelve pence 
be a misdemeanor, as it undoubtedly is, it must of necessity 
be so by force of some statute. That statute is the 56th sec- 
tion of the 34th chapter of the Revised Code, which enacts 
“that if any person shall receive any chattel, &c., the steal- 
ing or taking whereof shall amount to a larceny or felony, 
either at common law or by virtue of any statute made or 
hereafter to be made, such person knowing the same to 
have been feloniously stolen or taken, every such receiver 
shall be deemed to be guilty of a misdemeanor and may be 
indicted and convicted, whether the felon stealing and tak- — 
ing such chattels, &c., shall or shall not have been pre- 
viously convicted, or shall or shall not be amenable to jus- 
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tice.” This act evidently embraces every case of receiving 
stolen goods, whether the value be under or over twelve 
pence, and it does so without any aid from the 26th section 
of the same chapter of the Revised Code, which abolishes 
all distinction between grand and petty larceny. An indict- 
ment upon it must of course conclude against the statute, 
or it cannot be supported. 

It is proper for us to avail ourselves of this opportunity 
to correct a mistake committed inadvertently in the case of 
the State v. Beatty, ante p. 52. In that case the counsel 
for the defendant contended that the second count of the 
indictment was bad because it did not contain an averment 
of the person from whom the stolen goods were received, 
and for this he cited and relied on the case of State v. Ives, 
13 Ire., 338. The court assented to the proposition without 
adverting to the fact that the State v. Ives was decided upon 
the act contained in the Revised Statutes, c. 34, s. 54, and 
that the State v. Beatty was upon the act in the Revised 
Code to which we have referred. In the Revised Statutes 
the language is: “if any person shall receive or buy any 
property that shall be feloniously stolen or taken from any 
other person, knowing the same to be stolen,” &c.. while in 
the Revised Code the words “from any other person” is 
omitted. This omission has prevailed upon the courts in 
England to adopt the construction upon their statute of 8 
and 9 Geo. 4, ch. 29, that it is unnecessary to state in an in- 
dictment upon it the name of the person from whom the 
goods were stolen. Jervis’ case, 6 Car. & Paine, 156, (25 
Eng. C. L. Rep., 330,) Ros. Cr. Ev., 868. Our act is mani- 
festly taken from the British statute, and we presume ought 
to receive the same construction. 

The motion to arrest the judgment in the case before us 
ought to have been sustained, and this must be certified to 
the court below. 

Per Curiam. . Judgment arrested. 
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THE ATLANTIC BANK OF NEW YORK ». SIMEON FRANK- 
FORD. 







An affidavit amended by order of the court must be re-sworn to after 
amendment, or it will be considered as no affidavit. 







OrteinaL Arracument, before Buxton, J., at Fall Term, 1866, 
of Rowan Superior Court, upon a motion to quash. 

The view taken by the court renders it necessary to state 
only that the plaintiff was a corporation, chartered in New 
York, and had sued out an attachment agaidst the effects of 
the defendant, making affidavit that the latter “is a non- 
resident of the State, or so absconds or conceals himself,” 
&e. This attachment was returned to Spring Term, 1866, 
of Rowan Superior Court, and at Fall Term, 1866, upon mo- 
tion by the plaintiff, the words, “is a non-resident of this 
State,” above, were stricken out. 

Before the amendment was allowed, the defendant had 
moved to quash the attachment, and after such allowance, 
this motion was overruled. Thereupon the defendant ap- 


pealed. 


















Boyden and Bailey, for the plaintiff. 
Blackmer and McCorkle, for the defendant. 







Reape, J. The plaintiff's counsel moved to amend the 
affidavit by striking from it certain words, and the court al- 
lowed the motion. 

It does not appear that it was sworn to again after it was 
thus amended. It was then no affidavit at all, and the 
plaintiff could not be convicted of perjury, if, as amended, 
it be false. The case stands then as if there were no afli- 
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davit. An original attachment, without an affidavit to sup- 
port it, is irregular, and may be quashed on motion. 
There is error in the refusal to quash. 


Per Curiam. Judgment reversed. 








N W. WOODFIN and T. W. PATTON, Ex’rs, &., ». ERWIN 
SLUDER. 


‘The provisions of the ordinance of October, 1865, in regard to the value of 
certain executory contracts ‘‘solvable in money,” do not conflict with the 
Constitution of the United States. 

Where a bond for money does not profess to set forth the other terms of 
the contract in the course of which it was given, parol evidence is come 
petent to establish those others: therefore, 

Where proclamation was made at a hiring by executors in January, 1865, 
that such money would be received as would pay the debts of the estate, 
reference being made specially to a bank debt, held that, although no al- 
lusion to this was contained in the bonds given for such hires, it was com- 
petent for the obligors to show the proclamation, and also the market 
value of the notes of the bank. 

A bond given in January, 1865, for the hire of slaves during that year, is 
subject to no deduction on account of Emancipation. 

«Daughtry v. Boothe, 4 Jon., 87; Twidy vy. Sanderson, 9 Ire., 5; Manning v. 

Jones, Bus., 368, cited and approved.) 


Dest, tried before Shipp, J., at Fall Term, 1866, of the 
Superior Court of Buncomse. 

The bond upon which the suit was brought was for $2,000, 
dated 2d January, 1865, with condition reciting the hire of 
two slaves until the 25th of December, 1865, for the sum of 
“two hundred dollars,” &c, and concluding as usual. Upon 
the trial below it was agreed that the slaves remained in 
the service of the defendant until the Federal troops reached 
Asheville, about the 25th day of April, 1865, when they 
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went off with, or under the influence of those troops; also, 
that it was proclaimed by the plaintiffs at the hiring that 
such money would be required as would pay the debts 
against the estate, and that none other would be required; 
and in this connexion a large debt to the Bank of Cape 
Fear at Asheville was referred to, and perhaps other debts; 
it was also agreed that the notes of that bank could, at the 
time of the trial, be purchased at 25 cents in the dollar. 

The parties submitted to his Honor the question as to the 
awount that the plaintiffs were entitled to recover, espe- 
cially, whether they were entitled to recover for the entire 
year, or only for the time that the slaves served; also, 
whether defendant could pay in such funds as would pay 
the bank debt as above. 

His Honor gave judgment, to be discharged by the pay- 
ment of fifty dollars in specie, &c. From this judgment 
both parties appealed. 


Boyden & Bailey, for the plaintiffs. 

1. “Dollar” means the representative of 100 cents; Bou- 
vier, and Webster, title Dollar. Such must be taken to be 
the meaning of that word in this bond, a meaning not to 
be varied by parol. 

2. The ordinance of the 18th of October, 1865, so far as 
it affects this fundamental law of written contracts, is in di- 
rect conflict with the Federal Constitution. See Federalist, 
No. 44, Elliott’s Debates passim; Sturges v. Crowninshield, 4 
Wheat., 122; Green v. Biddle, 8 Wheat., 1; Baltimore &c., 
v. Nesbit, 10 How., 395; Curran v. Arkansas, 15 How., 304; 
Hicks v. Hotchkiss, 7 Johns. Ch., 297; Commercial Bank v. 
Chambers, 8 Sm. & M., 9; Smith v. Morse, 2 Cal., 524; 
Quackenbush v. Darks, 1 Denio, 128, 8. C., 1 Comst., 129; 
Planter’s Bank v. Sharp, 6 How., 301; Golden v. Prince, 3 
Wash., C. C., 314; Bruce v. Schuyler, 4 Gilm., 221; McMillan 
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v. McNeil, 4 Wheat., 209; 1 Kent Lect., 19; 2 Pars. Con., 
509; Barnes v. Barnes, 8 Jon., 366. 


No counsel for the defendant. 


Reape, J. If A hire a slave to B tor a year, B during 
the year is the owner of the slave. And if the slave dic 
during the year, A loses his general property and B loses 
his special property, i. e., A loses the slave and B loscs the 
hire. The emancipation of slaves during the year was their 
artificial death as slaves, and operated as would their nat- 
ural death; therefore the defendant is liable for the hire du- 
ring the whole of the year. 

The bond upon its face is for $200. But it is stated in the 
case agreed that it was proclaimed at the hiring, as the 
terms thereof, that such money would be taken as would 
pay the debts of the estate; and special reference was made 
toa debt due the bank, which could be paid in its own 
notes, and that they were worth twenty-five cents in the 
dollar. If, therefore, we can look behind the bond to see 
what the contract was, it would seem that justice would be 
arrived at by a judgment for one-fourth of the amount of 
the bond. 

The question then is, can we look for the agreement of 
the parties outside of the bond? If an agreement is re- 
duced to writing, then the writing 1s the best evidence; 
and upon general principles it cannot be varied by parol 
evidence. But it does not appear that the agreement in 
this case was reduced to writing. Indeed, it appears affir- 
matively that it was not. It is stated in the case agreed 
that it was proclaimed at the hiring that such money would 
be taken as would pay the debts of the estate, yet that is 
not stated in the bond. And the bond does not profess to 
set forth the agreement, but recites the fact that the hiring 
had taken place before the bond was given; so that it ap- 
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pears, both by the case agreed and by the bond itself, that 
the agreement of the parties was before and outside of the 
bond, and that the bond was not intended to embrace all 
the terms of the contract, although it did embrace some, 
and was intended to secure the price. The case of Daughtry 
v. Boothe, 4 Jon., 87, was very much like this. In that case 
the defendant hired of the plaintiff a slave, with a stipula- 
tion that the slave should not be carried out of the county; 
and, as in this case, a bond was given for the price, but did 
not recite this stipulation. It was held that the stipulation 
might be proved by parol. The cases of Twidy v. Sander- 
son, 9 Ire, 5, and Manning v. Jones, Bus., 368, are to the 
same point, and settle the question. 

But allowing it to be true that when the whole contract 
is not set forth in the bond, and is not professed to be set 
forth, such portions as are outside may be proved by parol, 
yet it is insisted that so much of the contract as is set forth 
cannot be contradicted by parol, and that here it is set forth 
that the price of the hiring is $200, and that dollars mean 
coin. Upon gineral principles those propositions are true; 
but the ordinance ot the Convention of October, 1865, en- 
titled “An ordinance declaring what laws are in force, and 
for other purposes,” sec. 3, provides that in all executory con- 
tracts solvable in money, whether under seal or not * * * 
it shall be competent for either party to show, by parol or 
other relevant testimony, what the understanding was in 
regard to the kind of currency in which the same are solv- 
able; und in such case the true understanding shall regulate 
the value of the contract.” That ordinance in terms em- 
braces this case. 

But then it is objected that the ordinance is void, as im- 
pairing the obligation of contracts. If it has that effect it 
is void, because the Constitution of the United States for- 
Lids a State, either in Conventicn or by the Legislature, to 
pass a law impairing the obligation of contracts. 
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But it is not seen by us how an ordinance which facili- 
tates the means of ascertaining what a contract is, and then 
enforces it, impairs its obligation. It is precisely the re- 


verse. 
We collect from the whole case that the contract was that 


for the hire of the slaves for the year 1865, the defendant 
should pay the nominal sum of $200, in such money as 
would pay debts, and that the true value of the contract 
was one-fourth of the sum, to wit, $50 in coin. 

Judgment was entered for that sum, with interest from 
the Ist of January, 1866, in the court below, and we see no 


error. 


Per Curiay. Judgment affirmed. 
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STATE v. ANDREW. 


What amounts to such threats or promises as render confesssions inadmis- 
sible, as being not voluntary; what evidence the Judge will hear to estab- 
lish the facts of threats or promises; and whether there be any evidence 
to show that the confessions were not voluntary; are questions of law, 
and the decision upon them is subject to review in the Supreme Court. 
Whether the evidence, if true, proves the fact of threats or promises; 
whether the witnesses testifying to the court as to such fact are worthy 
of credit; and in case of conflict, which of them is to be believed, are 
questions of fact for the Judge, and his decision upon them is not sub- 
ject to review. 

Where there was some evidence that the confessions of the prisoner were 
not voluntary, and in his argument to the jury his counsel, for the first 
time, asked the Judge to withdraw them; Held to be the duty of the 
Judge to decide whether the objection to the confessions came too late, 
and whether the jury should consider them as evidence. 

(State v. Dick, 2 Win. 45; State v. George, 5 Jon, 233, and State v. Lawson ante 
p. 47, cited and approved.) 


Arson, tried before Merrimon, J., at Spring Term, 1866, of 


the Superior Court of Buxcomse. 

The prisoner, late the slave of Robert L. Gudger, was 
indicted for burning a barn belonging to one John Reeves, 
in Madison county, where the indictment was found and 
whence the trial was removed. The evidence of the prisoner's 
guilt consisted mainly in his confessions, made while he was 
tied and under the charge of one T. R. James, who was 
acting as an officer. James and three other witnesses testi- 
fied that the confessions were voluntary, and made without 
inducements by threat or promise. A witness for the de- 
fence testified that James did threaten the prisoner, and 
three others swore that James had told them before the trial 
that the prisoner would not have confessed had he not been 
“scared, and thought he would be hanged to the first limb.” 
All the evidence was set forth in detail. 

The confessions were not objected to till after the evidence 


was closed; but in his argument to the jury, the prisoner's 
15 
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counsel asked the court to withdraw them. His Honor re- 
fused, but charged the jury that if they believed the pri- 
soner had made confessions, they would give them such 
weight as they might think proper; they might believe 
them as a whole, or reject them as a whole; that they must 
consider of the circumstances under which they were made, 
in fixing the weight to be allowed them, &c. 

Verdict of guilty; rule for a new trial; rule discharged; 
judgment and appeal. 


Attorney General, for the State. 
Whitfield, for the prisoner. 


Pearson, C. J. “It is the duty of the Judge to decide 
the facts upon which depends the admissibility of testimony; 
he cannot put upon others the decision of a matter, whether 
of law or of fact, which he himself is bound to make.” State 
v. Dick, 2 Win., 45. In that case the Judge decided the 
tact against the prisoner, and admitted the evidence; but, 
in his instructions to the jury, he told them not to consider 
the confessions, if they believed them not to have been 
made voluntarily. This was held to be error, but one of 
which the prisoner could not complain, because “it could 
not by any possibility have wrought him harm.” As the 
Judge had decided the fact against him, it was only giving 
him another chance to have the same fact passed on by the 
jury. What facts amount to such threats or promises as 
make confessions not voluntary and admissible in evidence 
is a question of law, and the decision of the Judge in the 
court below can be reviewed by this court; so, what evi- 
dence the Judge should allow to be offered to him to estab- 
lish these facts, is a question of law. So, whether there be 
any evidence tending to show that confessions were not made 
voluntarily, is a question of law. But whether the evidence, 
if true, proves these facts, and whether the witnesses giving 
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testimony to the court touching the facts are entitled to 
credit or not, and in case of a conflict of testimony which 
witness should be believed by the court, are questions of 
fact to be decided by the Judge; and his decision cannot be 
reviewed in this court, which is confined to questions of law. 
See State v. George, 5 Jon., 233, as to the manner in which 
the facts found by the Judge should be set out in a case 
made up for this court. There his Honor, finding the facts 
to be as sworn to by the witnesses, ruled that this did not 
amount to such threats as, under the circumstances, made 
the confessions not voluntary, and admitted them in evi- 
dence. This court reviewed that decision as a question of law. 
See also State v. Lawson, ante p. 47. 

In this case the Judge did not decide the preliminary fact 
upon which depended the admissibility of the confessions, 
Four witnesses, in their testimony fo the court, if believed, 
proved the confessions made to James, the officer, were not 
made voluntarily, but under the fear of “being hung on the 
next limb.” It was error for his Honor to pass this question 
by without a direct decision, and put on the jury the respon- 
sibility of deciding it upon evidence which was not offered 
to them, but to the court. The jury is sworn and empan- 
neled to try the issues joined between the State and the pri- 
soner at the bar, and not sworn and empanneled to try col- 
lateral matters preliminary to the admissibility of evidence. 
We cannot say, in this case, that the error “could not, by 
any possibility, have wrought the prisoner harm,” we can- 
not say how the jury regarded the matter, or what would 
have been the decision of his Honor, if the question of the 
credibility of these witnesses had been squarely met by 
him. The duty of finding the facts preliminary to the ad- 
missibility of evidence is often a very embarrassing one, as 
in this case where there is a conflict of testimony. But this 
duty must be discharged by the Judge, and the evil of al- 
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lowing him to let the jury also pass on these facts is this: if 
he decide for the prisoner and reject the evidence, that is 
the end of it, whereas, if he decide for the State, and can 
leave it to the jury to review his decision, it is an induce- 
ment for him to decide pro forma for the State, and so the 
evidence goes to the jury without having the preliminary 
facts decided according to law. Under this view the second 
error in “ Dick’s case” “ might by possibility have wrought 
him harm.” We are relieved however by the fact, that as 
he had a venire de novo on the first ground, the ruling upon 
the second was not necessary to the decision; it may be for 
that reason it was not more fully considered by this court. 

It is set out in the statement of the case sent to this court: 
“In the argument to the jury (not before) the prisoner's coun- 
sel asked the court to withdraw the confessions.” The case 
shows that the testimony of four witnesses tending to show 
that the confessions were not made voluntarily had been 
offered to the court in the progress of the trial. This could 
only have been done for the purpose of excluding the con- 
fessions, and if his Honor, in the exercise of his discretion, 
ruled that the objection came too late, it was for him to take 
the responsibility of saying so, and it could not be avoided 
by leaving the matter to the jury. 

We must be allowed to enter our protest against the un- 
necessary prolixity in the statement of cases made up for 
this court, which seems to be coming into practice. It is not 
a mere matter of taste. Costs are unnecessarily accumu- 
lated, and much is added to the labor of the members of 
this court when required to wade through such voluminous 
documents; it is almost literally to look for a needle in a 
hay stack. It is the privilege of the counsel of the appel- 
lant to make up a case for this court, in order to present the 
points of law, which answers the purpose of a bill of excep- 
tions; but the case is made up under the supervision of the 

















JANUARY TERM, 1867. 209 





Parker v. Shannonhouse. 





Judge, and he should not yield to the importunity of coun- 
sel, and allow unnecessary detail of evidence and matter 
irrelevant, because the counsel do not choose to take the 
trouble of separating the wheat from the chaff. 


Per Curiam. Venire de novo. 





DAVID PARKER v. BENJAMIN J. SHANNONHOUSE. 


‘The clause of the Ordinance of the Convention of June, 1866, entitled ‘‘An 
Ordinance to change the jurisdiction of the courts,” &c., which provides 
that no scire facias should be thereafter issued to revive dormant judg- 
ments, and that every scire facias then pending should be dismissed at de- 
fendant’s cost, is not unconstitutional. 


Motion to dismiss a scire facias, before Warren, J., at Fall 
Term, 1866, of the Superior Court of Perqumons. 

The plaintiff, on the 23d April, 1866, sued out a scire facias 
to May Term of the County Court, to revive a dormant 
judgment in that court. Pleas were entered at the return 
term, and at August Term, upon motion of the defendant's 
counsel, the court gave judgment dismissing the scire facias, 
and the plaintiff appealed to the Superior Court. In that 
court his Honor overruled the motion to dismiss and gave 
judgment that a procedendo issue to the County Court. The 
defendant, thereupon, appealed to this court. 


Smith, Yates and W. A. Moore, for the plaintiff. 
Bragg, for the defendant. 


Pearson, C. J. We think his Honor erred in overruling 
the motion to dismiss the scire facias. 
The motion presented the question of the constitutional- 
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ity of the ordinance of the Convention—that no scire facias 
shall thereafter be issued to revive a dormant judgment, and 
every scire facias then pending in court shall be dismissed at 
the cost of the defendant. Without reference to the wisdom 
or policy of this enactment, the naked question is, Had the 
Convention power so to ordain ? 

We find by reference to the books that, at common law, 
the remedy of the creditor was an action of debt on former 
judgment. The Statute, 13 Edw. I, ch. 15, re-enacted in the 
Rev. Code, ch. 31, sec. 109, gives to the creditor an addi- 
tional remedy by scire facias. The effect of the ordinance 
is to repeal the Statute, 13 Edw. I, and leave the creditor to 
his common law remedy. This does not impair the obliga- 
tion of the contract, but simply takes from the creditor the 
additional remedy provided by statute, and leaves him to 
his common law remedy; so the ordinance does not impair 
the obligation of the contract or deny a remedy. This the 


Convention, which represented the people as if assembled 
“in campis,” had the power to do. 
There is error. 


Per CoriaM. Judgment of the court below reversed ; 
and judgment here that the scire 
facias be dismissed at defendant's 
costs. 
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STATE ve. THOMAS DULA. 


To the rule requiring testimony to be subjected to the tests of “an oath” 
and “‘ cross examination” there are exceptions, arising from necessity. 
One of these consists of declarations, which are part of the res geste. 

This exception embraces only such declarations as give character to an act; 
therefore, when the deceased was met a few miles from the place where 
she was murdered, going in the direction of that place, Held that her 
declarations, in a conversation with the witness, as to where the prisoner 
was and that she expected to meet him at the place whither she was go- 
ing, were not admissible against him. 

What facts amount to an agreement to commit a crime between the pris- 
oner and one charged as accessory, so as to render competent the acts 
and declarations of the alleged accessory, is a question of law, and the 
decision of the court below upon it is subject to review in the Supreme 
Court. 

So, whether there is any evidence of a common design. But whether the 
evidence proves the fact of common design, whether the witnesses are 
worthy of credit, and in case of conflict, what witnesses should be be- 
lieved by the Judge, are questions of fact for him to decide, and are not 


liable to review. 
(State v. George, 7 Ire., 321, and State v. Andrew, anie, p. 205, cited and ap- 


proved.) 


Morover, tried before Buxton, J., at Fall Term, 1866, of the 
Superior Court of ‘IrepELL. 

The prisoner was indicted as principal, and one Ann Mel- 
ton as accessory before the fact, in the murder of one Laura 
Foster, in Wilkes county in May, 1866. ‘The bill was found 
at Fall Term, 1866, of Wilkes Superior Court, and upon affi- 
davit, removed to Iredell. The prisoner and Ann Melton 
were arraigned together, but, upon motion of the counsel 
for the former, there was a severance, and he put upon his 
trial alone. 

The case, as made out by his Honor, contained a state- 
ment of all the evidence, and was quite voluminous. There 
were several exceptions by the prisoner on account of the 
admission ot improper testimony. The opinion of this court 
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makes it unnecessary to state them all, or to detail the evi- 
dence. 

The body of the deceased was found a few weeks after 
she disappeared near a locality called “the Bates place,” 
and was recognized. There were plain indications that the 
deceased had been murdered; and the testimony relied on 
to prove the guilt of the prisoner was circumstantial. 

One Betsey Scott testified that she saw the deceased the 
morning of the day she was missing; “she was riding her 
father’s mare, bare-back, with a bundle of clothes in her 
lap,” &c. It was then proposed to prove by the witness 
that in a conversation that ensued between her and the de- 
ceased, the latter said she was on her way to the Bates 
place; that the prisoner had returned just before day, was 
going another way and she expected to meet him at the 
Bates place. The prisoner objected to the declarations, as 
not being a part of the res gesie; but the testimony was ad- 
mitted. 

The other exceptions were principally to the admission of 
evidence of acts and declarations of Ann Melton. The 
prisoner contended that such evidence should not go to the 
jury, unless a common design between him and Ann Melton 
had first been established. His Honor overruled the excep- 
tions, and the testimony was admitted. 

Verdict of Guilty; Rule for a new trial; Rule discharged; 
Motion in arrest of judgment; Motion overruled; Judg- 
ment of Death, and Appeal. 


Attorney General and Boyden, for the State. 
Vance, for the prisoner. 


Pearson, C. J. The case discloses a most horrible mur- 
der, and the public interest demands that the perpetrator of 
the crime should suffer death; but the public interest also 
demands that the prisoner, even if he be guilty, shall not 
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be convicted, unless his guilt can be proved according to 
the law of the land. P 

The conversation between Mrs. Scott and the deceased 
ought not to have been admitted as evidence. At all events, 
no part of it except that the deceased said she was going to 
the Bates place. How what the deceased said in regard to 
the prisoner's having come just before day, and where he 
was, and that she expected to meet him, can in any sense 
be considered a part of the acts of the deceased—being on 
her father’s mare, bare back, with a bundle of clothes in her 
lap, and coming from her father’s past A. Scott’s house, 
when the witness met her in the road—we are unable to 
perceive. The law requires all testimony, which is given to 
the jury, to be subjected to two tests of its truth: 1st. It must 
have the sanction of an oath. 2d. There must b® an oppor- 
tunity of cross examination. Dying declarations form an ex- 
ception, and another exception is allowed when declarations 
constitute a part of the act, or res geste. Acts frequently 
consist not only of an action or thing being done, but of 
words showing the nature and quality of the thing. In 
such cases, when the action or thing being done is offered 
in evidence, as a matter of course the words which form a 
part of it must also be received in evidence; as if one seizes 
another by the arm, saying, I arrest you under a State’s 
warrant, these words are just as much a part of the act done 
as the action of taking him by the arm. 

In this case the conversation between Mrs. Scott and the 
deceased, although it occurred at the time of the action or 
thing being done, to wit, her being in the road on her 
father’s mare, bure back, cannot, in any point of view, be 
considered a part of the act. It was entirely accidental, 
and consisted simply of answers to inquiries which the 
curiosity of Mrs. Scott induced her to make. These answers 
may have been true, or they may have been false, but they 
were not verified by “the tests” which the law of evidence 
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requires, and it was error to admit them as evidence against 
the prisoner. 

As the case must go back for another trial, we do not feel 
at liberty to enter into an expression of opinion in regard 
to the other matters of exception. But we see from the 
case sent that his Honor fell into the error, for which a ve- 
nire de novo is awarded at this term in State v. Andrew. That 
is, without stating distinctly how he decided the facts, pre- 
liminary to the admission of the acts and declarations of 
Ann Melton in furtherance of a common purpose to murder 
the deceased, upon the evidence offered to the court to estab- 
lish these preliminary facts he allows the evidence to go 
to the jury, and instructs them that if they are not satis- 
fied of the existence of a conspiracy between the prisoner 
and Ann Melton to eftect the murder of the deceased, in 
that case they are to give to the acts and declarations ot 
Ann Melton, which had been admitted as evidence to 
them no weight, and are not to be influenced by them. 
What facts amount to such an agreement between the pris- 
oner and Ann Melton, to aid and assist each other in effect- 
ing the murder of the deceased, as to make her acts and 
declarations in furtherance of the common purpose evidence 
against him, is a question of law, and the decision in the 
court below may be reviewed in this court; so, what evidence 
the Judge should allow to be offered to him to establish 
these facts, is a question of law; so, whether there be any 
evidence tending to show the existence of such an agreement 
is a question of law. But whether the evidence, if true, 
proves these facts, and whether the witnesses giving testi- 
mony to the court touching the facts are entitled to credit or 
not, and, in case of a conflict of testimony, which witness 
should be believed by the court, are questions of fact to be 
decided by the Judge, and his decision cannot be reviewed 
in this court. See State v. George, 7 Ire., 321, and State v. 
Andrew, decided at this term, ante, p. 205, where the subject 
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is fully explained. The remarks made in that case are ap- 
plicable to this, not excepting what is said in reference to 
the prolixity of cases made up for this court. 

In speaking of the connection necessary to be found be- 
tween the prisoner and Ann Melton as preliminary to the 
admissibility of her acts and declarations, in furtherance of 
the common purpose, as evidence against him, I have used 
the word “agreement” to aid and assist each other to effect 
the death, in preference to the word conspiracy; for, although 
they have the same meaning, yet the latter is apt to lead to 
a confusion of ideas. If parties are indicted for a con- 
spiracy to murder or do some other unlawful act, in that 
case the issue joined on the plea of not guilty is the fact of 
the conspiracy; the endeavor to prove it must, of course, 
be given to the jury and passed upon by them. Otherwise, 
where the indictment is for the murder or other act, and the 
fact of an agreement to aid and assist is only preliminary to 
the admissibility of the acts and declarations of one against 
the other. 


Psr Curiam. Venire de novo. 








MERRITT AUSLEY e. DANIEL ALDERMAN and others. 


The value of a bond or note within the meaning of Rev. Code, ch, 31, 
sec. 38, is the principal and interest due on it. 

When the value of a note is reduced by endorsed credits to less than $100 
an action brought to the County or Superior Court on such note, may be’ 
abated on plea of the defendant. 

(Birch v. Howell, 8 Ire, 468, cited and approved.) 


Dest upon a note, carried by appeal from the County 
Court of Roseson to Fall Term, 1866, of the Superior Court, 
Gilliam J., presiding. 

Upon Oyer at the appearance term in the County Court 
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it appeared that the note declared on, bearing date Novem- 
ber 3d, 1865, was for $135; and there were endorsed credits 
of $50 and $16, dated December , 1865, and July 14th, 
1866, respectively. Thereupon, the defendant pleaded in 
abatement that the amount sued for “ was less than the sum 
of which the court had jurisdiction.” The plea was over- 
ruled in the County Court; in the Superior Court it was 
held good, and the judgment was, that the writ be quashed, 
and that the defendant recover his costs. The plaintiff 
appealed. 


Leitch, for the plaintiff. 
W. McL. McKay, for the defendants. 


Reave, J. The statute, Rev, Code, ch. 31, sec. 38, pro- 
vides that no action shall be originally commenced in the 
County or Superior Court for any balance of less value than 
one hundred dollars due on any bond, promissory note, or 
liquidated account signed as aforesaid.” “And if any ac- 
tion shall be commenced in any of said courts contrary to 
the provisions of this section, or if the sum sued for, which 
may be truly due and owing, is of less value than that for 
which the action is hereby allowed to be commenced in said 
court, the same may be abated on plea of the defendant, or, 
if the matter appear on the writ or declaration, may be dis- 
missed, on motion.” 

The value of a bond or note within the meaning of that 
statute, is the principal and interest due onit. Birch v. 
Howell, 8 Ire., 468. The balance of principal and interest 
due upon the note sued on in this case was less than one 
hundred dollars, and therefore the suit cannot be maintained. 
It would be otherwise, if the amounts were reduced by sets 
off offered by the defendant. But here it appeared by the 
face of the note and the payments endorsed, that the “ bal- 
ance due was of less value than one hundred dollars. 

Per CorraM. There is no error. 
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SAMUEL T. STANCILL »v. J. F. BRANCH. 


Where a constable had levied an execution on land and returned the same 
to the County Court, and from an order in that court overruling a motion 
for a vendi exponas the plaintiff appealed: Held, that the whole record was 
carried up and the Superior Court had the power upon motion, made for 
the first time, to allow the constable to amend his return. 

(Morehead v. A. § N.C. R R. Co., 7 Jon., 500, and Phillipse vy. Higdon, Bus., 
880, cited and approved; Russell v. Saunders, 8 Jon., 432, and Smith v. Low, 
2 Ire., 457, cited, distinguished and approved.) 


Morioy, to allow a constable to amend his return of a levy 
upon land, made before Gilliam, J., at Fall Term, 1866, of 
the Superior Court of Norruampron. The motion was refused 
and from this judgment, and from a judgment denying a 
motion for a vendi. exponas, the plaintiff appealed to this 
court. 

The plaintiff, on the 9th of June, 1866, recovered a judg- 


ment before a justice of the peace against the defendant for 
$100, with interest and costs, and upon an execution issued 
the same day the constable made the rollowing return to the 
County Court: “June 9th, 1866. Levied upon a certain 
tract of land as the property of J. F. Branch to satisfy 
within judgment, said land adjoining,” &c. Upon this re- 
turn and proof of notice, the plaintiff moved for a vendi. ex- 
ponas, which was refused, and he appealed to the Superior 
Court. In that court the plaintiff moved that the constable 
be permitted to amend his return by inserting after the date 
the words, “for the want of goods and chattels.” His Honor 
was of opinion that he had not the power to permit the 
amendment, and refused the motion; and also a motion for 


a vendi. exponas. 


Peebles, and Rogers & Batchelor, for the plaintiff. 
Bragg, for the defendant. 
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Bartitz, J. One question presented by the record is, 
whether the Superior Court had the power to allow the 
constable to amend his return upon the motion of plaintiff, 
made for the first time in that court. The answer to this 
question depends upon a preliminary enquiry as to the effect 
ot the appeal from the order made in the County Court, re- 
fusing to grant a writ of venditioni exponas. Did it take up 
the whole record, so that if the order were reversed in the 
latter court the writ of vendi. exponas could issue from that 
court, or would it be necessary to order a writ of procedendo 
to the County Court? We think that, upon both principle 
and authority, the whole case was taken up to the Superior 
Court, and that court acquired full jurisdiction of the mat- 
ter in contest. The refusal of the County -Court to grant 
the plaintiff’s motion for a writ of execution to have the 
land levied on sold, was an adjudication against him of all 
that he demanded or could demand in that suit. If that 
adjudication were proper, his suit was at an end in that 
court; but, as it was made in an inferior tribunal, he had a 
right given him by law to have the matter reviewed in a 
Superior Court, and that could not be effectually done unless 
the latter could have a transcript of the whole record of the 
former before it. In this respect the case differs from that 
of Russell v. Saunders, 3 Jon., 432, where the County Court 
permitted a prosecution bond to be filed, though none had 
been given before, and from the order granting such per- 
mission the defendant appealed to the Superior Court. That 
order was upon a collateral matter, not at all affecting the 
merits of the suit in which it was made; and hence it was 
held that the appeal carried up only the matter connected 
with the order, leaving the records of the main suit still in 
the County Court. The case of Morehead v. The Atlantic & 
North Carolina R. R. Co., 7 Jon., 500, more nearly resembles 
the present. In that the defendant pleaded in abatement to 
the jurisdiction of the County Court, to which the plaintiff 
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demurred, but the demurrer was overruled and the plea sus- 
tained, upon which the plaintiff appealed; and it was held 
that the appeal took the whole case up to the Superior Court. 

If our process of reasoning be correct, and the transcript 
of the whole record of the County Court in the present case 
was properly carried up to the Superior Court, the plaintiff 
had the same right to move that the constable be permitted 
to amend his return, so as to make it speak the truth, as he 
had to make a similar motion in the County Court. With 
the single exception of being in a higher tribunal, the pro- 
ceeding was the same in the Superior as it was in the County 
Court, and being so, we cannot conceive of any good reason 
why the former court should not have the same right to en- 
tertain a motion to amend as the latter. And we think the 
Superior Court not only had the power to entertain the mo- 
tion, but also to grant it, if in its discretion it thought pro- 
per to do so. 

The case falls under the first division of the third class ot 
amendments spoken of in the case of Phillipse v. Higdon, 
Busb., 380. If it be true that the defendant, in the justice's 
execution, had no goods or chattels upon which the consta- 
ble could levy, then, in entering his return of a levy upon 
land, it was of course a mere oversight in him to omit sta- 
ting that his levy was made on the land for the want of 
goods and chattels. And in such a case the court may allow 
the amendment, even though third persons may be thereby 
affected, if, under all the circumstances of the case, the pur- 
poses of justice will be subserved by doing so. Bender v. 
Askew, 3 Dev. 149. 

But it is objected that the Superior Court has no power to 
allow the amendment of the return of an officer made to 
the County Court, and the case of Smith v. Low, 2 Ire., 457, 
is relied upon in support of the position. It is true that the 
Superior Court has no such power, when the record of the 
suit in the County Court in which the return is made is not 
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before the Superior Court. This will be the case when land 
is sold under a vend. expo. issued from the County Court, 
and an action of ejectment is afterwards brought by the 
purchaser in the Superior Court. If, in such case, it be af- 
terwards discovered that there is a defect in the return of 
an officer made to the County Court, the Superior Court 
cannot have it amended by the officer because it is not 
within its control. The difference between that case and 
the one before us is manifest. Here the whole proceedings 
are in the Superior Court, and it has the same power of 
amendment of any part of them, which the County Court 
had while they were before it. 

Our conclusion is, that the Superior Court erred in deci- 
ding that it had not the power to permit the constable to 
amend his return, and for this error the judgment must be 
reversed. 


Per Curiam. Judgment reversed. 








STATE v. THOMAS B. TISDALE. 


Where a defendant was indicted in several counts and found guilty upon 
two, Held no ground for arrest of judgment that one of the two was de- 
fective, the judgment being such as the court had a right to render on 
the other. 

(State v. Williams, 9 Ire., 140, cited and approved; State v. Miller, 7 Ire, 275, 
cited, distinguished and approved.) 


IxpictMENT, in three counts, chargiug the defendant with 
UNLAWFULLY TRADING WITH A SLAVE, LARCENY, AND RECEIVING STOLEN 
eoons, knowing they were stolen, tried before Merrimon, J., at 
Spring Term, 1866, of the Superior Court of Nasu. 

The indictment was found at Fall Term, 1863. 
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The article of which the defendant was charged in the 
several counts to have come into the criminal possession was 
a set of buggy harness. The jury found a verdict of 
“Guilty” upon the first and third counts, and “Not Guilty’ 
upon the second. The defendant moved in arrest of judg- 
ment; Motion overruled; Judgment, and Appeal. 

The opinion renders a statement of the charge of his 
Honor unnecessary. 


~ 


Attorney General, for the State. 
Batchelor, for the defendant. 


Barrie, J. The indictment in this case is framed in pur- 
suance of the provision in the Rev. Code, ch. 35, sec. 23, 
which declares that a defendant “may be charged in the 
same indictment in several counts, with the separate offences 
of unlawfully trading with slaves, receiving goods, knowing 
them to be stolen, and larceny.” 

It is unnecessary to decide whether his Honor’s instruc- 
tions to the jury, that they might find the defendant guilty 
generally upon all the counts, or guilty upon one or two of 
them and not guilty upon the other or others, or not guilty 
upon all, were true or not, because the verdict was guilty 
upon the first and third counts, and not guilty upon the 
second, and the first is manifestly bad. There being one 
good count it is sufficient to support the judgment which 
was pronounced, it being such as the court had a right to 
give upon it. In State v. Miller, 7 Ire., 375, referred to and 
relied upon by the defendant’s counsel, both counts were 
good, and an error was committed in the instructions given 
by the court with reference to the more aggravated of the 
two. This was held to be a sufficient cause for awarding a 
venire de novo, because a higher fine may have been im- 
posed on account of the conviction on the count with 
regard to which the erroneous instruction was given. But 

16 
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in that very case the court said: “It is true, when one count 
in an indictment is defective and another count is good, and 
there is a general verdict, a motion in arrest cannot be sus- 
tained, for the good count warrants the judgment; and, al- 
though the punishment is discretionary, the judgment is pre- 
sumed to have been given upon the good count.” The case 
before us is precisely similar in principle. The second 
count is put out of the way by the finding of the jury that 
the defendant is not guilty thereon, and then the verdict 
upon the other two counts is in effect a general verdict of 
guilty. The former of these two is bad, because the article 
mentioned in it is not one of those the trading for which 
was prohibited by the 85th section of the 84th chapter of 
the Revised Code, and the judgment is such an one as the 
court had a right to render on the latter count, and must 
therefore be presumed to have given upon it. See also 
State v. Williams, 9 Ire., 140. 


Per Curiam. There is no error. 


STATE ve. COLUMBUS PENLAND. 


An indictment for the murder of a person, who was a slave at the time of 
his death, cannot be supported unless the fact of his being a slave is 
set out. 

What constitutes a sufficient descriptio persone in bills of indictment charging 
offenses by or upon persons in the different classes of society, stated by 
Pearson, C. J. 

(State v. Scott, 1 Hawks, 24, cited, distinguished and approved.) 


Mopper, tried before Shipp, J., at Fall Term, 1866, of the 
Superior Court of Buncomse. 

The prisoner, a person of color, was indicted with two 
others for the murder of “one John Wilson, a person of 
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color,” in the county of Yancey, whence the trial was re- 
moved. It was proved that the homicide was committed in 
March, 1865, and that at that time the deceased was the 
slave of one Edney, who had purchased him of one Wilson. 
It was also proved that the deceased was known by the 
name of John Wilson after he was purchased by Edney, 
and up to the time of his death; and that there was no 
other person of color known by that name in the county of 
Yancey. 

The counsel for the prisoner asked the court to charge 
that there was a variance between the allegation and proof. 
This was refused, and the prisoner's counsel excepted. 

Verdict of guilty as to the prisoner; judgment of death, 
and appeal. 


Attorney General, for the State. 
No counsel for the prisoner. 


Pearson, C. J. After the emancipation of the slaves, “a 
person of color” is a sufficient description to show his status; 
and it is no longer necessary to use the word “ free,” in order 
to describe a free negro; for now they are all free. In our 
case the deceased was a slave at the time of his death, and 
the attention of the Solicitor who drew the bill of indict- 
ment seems not to have been called to that fact; and the 
question is, can an indictment for the murder of a slave,"in 
which the fact of his being a slave is not set out, be sup- 
ported. 

There is no vase to be found in our books of an offense 
committed by a slave, or upon a slave, in which the indict- 
ment does not set out the fact of his being a slave. Imme- 
morial usage seems to have divided our community into 
three classes, in reference to the form of bills of indictment: 
1st. In regard to a white man, his christian and surname is 
enough; 2d. As to a free person of color, besides his chris- 
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tian and surname, his status as a free person of color is set 
out in every precedent that we have been enabled to find; 
3d. In the case of slaves, they are described by their chris- 
tian name only, for most usually they have no surname, and 
the fact of being a slave added to the christian name is con- 
sidered a sufficient description. In State v. Scott, 1 Hawks, 24, 
the fact that Caleb was a slave is set out in the indictment, 
and the case is made to turn upon a point to which we will 
take occasion to refer below. In our case the fact that the de- 
ceased was a slave is not set out in the indictment, and, in 
the absence of any authority to support this departure from 
the precedents, we feel bound to adhere to the “ancient 


landmarks of the law.” Suppose an indictment charge’ 


the killing of a “human being”—that would be too indefi- 
nite; or the killing of “ Caleb,” without further description— 
who could tell whether “Caleb” was a horse, a mule ora 
slave? And, the suggestion that this uncertainty might, 
on a plea of autre fois acquit, be removed by affidavit and 
proof of the fact that “Caleb” was a slave, does not meet 
the objection; for the prisoner is entitled at the outset to be 
informed of the offense with which he stands charged, and 
there can be no reason why he should be afterwards sub- 
jected to the trouble and inconvenience of being obliged to 
prove matters which ought to appear on the face of the 
record. 

In short, we feel bound, very reluctantly, to award a 
venire de novo; for, of course, the Solicitor will send a new 
bill with the proper averments; but the prisoner is entitled 
to the tenderness of the law in favor of life, and to take the 
chances. 

We will now advert to “Scott's case,” which was much 
pressed on the argument. 

The indictment charges the killing of Caleb, a slave, the 
property of Fred. S. Marshall, and the court held that it 
was not necessary to prove property in Fred. S. Marshall, 
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and put their decision on “ Pye’s case.” It is not necessary 
for us to quarrel with this case, for the indictment sets out 
that “Caleb” is a slave, which answers our purpose; but we 
will take occasion to remark that the decision is not sup- 
ported by Pye’s case, upon which it purports to rest. In 
Pye’s case it is held that the place at which an act is done 
does not enter into the essence of the offense, and a variance 
between the -allegation and proof in regard to place is 
not fatal; as, if an assault and battery be alleged in a dwel- 
ling house, and the proof shows it to have been in the street; 
for, provided it be within the county, the exact spot is im- 


‘material. It is laid down generally in the books that “ time 


and place” need not be proved as laid, except when time or 
place enters into the essence of the offense, and is a neces 
sary part of the description; and it is also laid down that 
whatever is alleged as a part of the description must be 
proved as laid, although the allegation need not have been 
made. So, if we suppose it sufficient to charge the killing 
of Caleb, a slave, without saying to whom he belonged, if the 
additional description is made, that it is Caleb, a slave who 
belongs to A B, it must be so proved, for it is a part of the 
description, by which this Caleb is distinguished from an- 
other Caleb the property of C D. 
There is error. 


Venire de novo. 





Per Curiam. 
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SALLIE ROYSTER +e. ROSELLA ROYSTER and others. 


A deed of bargain and sale is not void because of informality, if its terms 
be such as to show the intention of the parties. 

A limitation in a deed of bargain and sale to one for life, with remainder 
in fee to another, the consideration being expressed to have been paid 
by the latter, is valid. 

The widow of the remainderman in such case, the tenant for life surviving 
him, is not entitled to dower. 

(Cobb v. Hines, Bus., 343, and Smith v. Smith, 1 Jon., 135, cited and ap- 
proved. ) 


Petition for dower, heard, upon a case agreed, by Gilliam,” 
J., at Fall Term, 1866, of the Superior Court of Person. 

The material facts set forth in the case agreed are as fol- 
lows: 

The petitioner is the widow of one Solomon Royster, who 
died in the year 1865 in Person county. One Prudence 
Mason, the aunt of Solomon Royster, before her death in 
1852, published a will, which has been duly admitted to 
probate, containing the following clause: “I give and be- 
queath to my nephew, Solomon Royster, all of my monied 
estate after my just debts have been paid, for the special 
purpose of purchasing a tract of land, fora home for him- 
self, his mother Nancy Royster, my niece Mary Ann Royster,” 
&c. “For his mother Nancy Royster, as long as she may 
live, and for my nephews and nieces named above, as long 
as they may remain unmarried, and after my nephew Solo- 
mon Royster shall have complied with and performed the 
above special purpose, then the sole right and title shall vest 
in him, the said Solomon Royster, his heirs and assigns for- 
ever.” In 1854 Solomon Royster, in pursuance of the pro- 
visions of that clause, purchased a tract of land of one Wil- 
lis T. Royster, who executed a deed for the same. After 
the premises, in which Solomon Royster is described as 
“administrator of Prudence Mason,” the deed proceeds: 
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“That whereas the said Willis T. Royster has sold a cer- 
tain tract of land hereinafter described to Solomon Roys- 
ter, administrator of Prudence Mason, deceased, for val- 
uable consideration, to wit: five hundred dollars, the said 
tract said to contain one hundred and six acres, &c., (de- 
scribing it.) The said land is to be Mary Royster’s during 
her lifetime, after which time the right and title belongs to 
Solomon Royster, his heirs forever.” A clause is added war- 
ranting the title “‘ to Solomon Royster or his heirs.” 
Solomon Royster owned an interest at the time of his 
death in no other land than that conveyed to him as above. 


* His mother, Nancy Royster, survived him, and is one of the 


parties defendant. He left two children who are also parties. 

His Honor was of opinion that the petitioner was not en- 
titled to dower in the land, and gave judgment accordingly; 
whereupon the petitioner appealed. 


Jordan and Moore, for the petitioner. 
No counsel for the defendants. 


Battie, J. The petition tor dower being a proceeding at 
law, the question as to the plaintiff's right will depend upon 
the title acquired by her husband under the deed executed 
to him by Willis T. Royster, whether limitations in said 
deed are in accordance with the directions of the will of 
Prudence Mason or not. Were the case in equity the court 
might order the deed to be reformed, if it were found that 
the trusts of the will were not carried out in the deed for 
the land which the testatrix directed the plaintiff's husband 
to purchase. But here we are bound to take the deed as it 
is, and to put such a construction upon it as the rules of law 
require. 

The deed is one of bargain and sale, which derives its 
force and effect from the operation of the statute of uses. 
It is rather informal, but it is expressed in such terms as to 
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enable us to discover the intention of the parties, and that 
is sufficient to give it validity. 2 Black Com., 298; Cobbv. 
Hines, Bus., 343. This intention is evidently to limit an 
estate for life in the land to Nancy Royster, the mother of 
the bargainee, and the remainder to him in fee. 

Can this be done in a deed of bargain and sale in which 
the pecuniary consideration is recited to have been paid 
by the remainderman? We think it may. It is well 
known that the modus operandi of a bargain and sale of land 
is that the valuable consideration paid by the bargainee 
raises a use, and then the statute immediately transfers the 
legal estate. But it is not required that the consideration” 
of value shall necessarily be paid by the bargainee himself. 
The money or other thing ot value may be paid by another 
person for him. 

Thus it is said in the case of Smith v. Smith, 1 Jon. 
135: “that a bargain and sale to B, in consideration of value 
paid by a stranger for and on account of B, raises the use 
in B, and the statute carries the legal estate. So if one, in 
consideration of value paid by A, bargains and sells the land 
to A for life, remainder to B in fee, it will be intended that 
A paid the consideration, as well on account of B as for him- 
self.” 

It is clear that the principle is the same where the money 
is paid by the remainderman, instead of the tenant for life, 
which is the case before us. See Mildway’s case, 1 Rep., 
176, b. 

The intendment of the law to which we have alluded is, 
in the present case, fortified by the fact that the considera- 
tion of the deed purports to have been paid by the bar- 
gainee as the administrator of Prudence Mason, whose will 
directs the money to be laid out in the purchase of land, as 
well for the benefit of the bargainee’s mother as for himself. 
The mother thus taking as tenant for life, and having sur- 
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vived her son, he was never seized of such an estate in the 
land ‘as entitles his widow to claim dower therein. 

The judgment given upon the case agreed must be af- 
firmed. 


Per Curiam. Judgment affirmed. 








STATE v. JAMES M. HENDERSON. 


A colored woman, the mother of a bastard child, has such an interest in 
proceedings in bastardy, within the meaning of the act of 1866, c. 40, s. 
9, as to render her a competent witness against a white man, whom she 
alleges to be the father. . 

(State v. Ellis, 12 Ire., 264, cited and approved.) 


Bastarpy, heard, upon a motion to quash the proceedings, 
before Buzton, J., at Fall Term, 1866, of the Superior Court 
of Meck.enzure. 

The facts of the case are sufficiently set forth in the 


opinion. 


Attorney General, for the State. 
Vance, for the defendant. 


Reape, J. Upon the return of the proceedings in bastardy 
to the County Court, the defendant moved to quash, “for 
the reason that the oath of the mother, a freed woman, 
should not be taken against him, a white man.” The pro- 
ceedings were quashed, and the Solicitor for the State ap- 
pealed f the Superior Court. In the Superior Court the 
decision of the County Court was affirmed, his Honor being 
of the opinion “ that if this was a criminal proceeding, then 
the act of 10th March, 1866, ought not to have an ex post 
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facto operation; and that it it was a civil proceeding, then 
the mother had no interest in the suit, and was no party of 
record,” and was therefore incompetent to testify against the 
defendant. 

The act of 1866, ch. 40, sec. 9, provides that persons 
of color, not otherwise incompetent, shall be capable of 
of bearing evidence in all controversies at law, or in equity, 
where the rights of persons or property of persons of color 
shall be put in issue, and would be concluded by the judg- 
ment or decree of the court; and also in pleas of the State, 
where the violence, fraud or injury alleged shall be charged 
to have been done by or to persons of color; Provided, that 
no person shall be deemed incompetent to bear testimony in 
such cases, because of being a party to the record or in in- 
terest.” 

The question is, whether any person of color had an in- 
terest in this suit ? 

We think that the mother of the bastard had an interest 
in the proceedings, and that her interest would be concluded 
by the judgment of the court. The child was not sivorn 
until some ten months after its birth, during which time she 
had supported it, and she was entitled to be reimbursed for 
her outlays, and it is usual for the court to provide for her 
reimbursement by the father. Her claim is imperfect, to be 
sure, but it is in the nature of money laid out and expended 
for the use of the father. State v. Ellis, 12 Ire, 264. 

The child is also interested, as it is for its support that the 
proceedings are instituted. It is not intended by nature, 
nor is it tolerated by the law, that men should cast their 
offspring upon the world, with all the disadvantages of caste 
and color, and leave them to perish, or else to be supported 
by the public. 

There is another sense in which the mother is interested. 
The proceeding in its incipiency is against her; she is arrested 
and brought before the magistrate, and if she does not de- 
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clare the father, she is compelled to pay a fine or go to jail, 
to be discharged only upon her declaring the father or giv- 
ing bond. 

This, then, is a civil proceeding in which a colored person 
is interested, and therefore the mother is a competent wit- 
ness, under the act of 10th March, 1866. 

This opinion will be certified to the Superior Court, that 
a procedendo may issue to the County Court, to proceed in 
the case according to law. 


Per Curiam. Judgment reversed. 








STATE vr. GREEN HODGES. 


For a conviction of Rape, since the passage of the act of 1860-61, ch. 30, 
it is sufficient that the fact of penetration be established; and it is not 
required, to establish such fact, that the witness should use any particu- 
lar form of words. 


Rare, tried before Buxton, J., at Fall Teym, 1866, of the 
Superior Court of Mecktensvre. 

The prosecutrix, who was a widow advanced in life, testi- 
fied that the prisoner pursued her, seized her by the throat, 
threw her down and “acted with her asa man acts with 
his wife,” and that he had “full connection” with her. The 
prisoner was a person of color. His counsel insisted to the 
jury that there was no sufficient proof of the fact of pene- 
tration, and asked the court to charge that such fact “ must 
be directly and specifically proved, and could not be infer- 
entially gathered from the evidence.” The court refused so 
to charge, and the prisoner excepted. 
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Verdict, Guilty; Rule for new trial; Rule discharged; 
Judgment, and Appeal. 


Attorney General, for the State. 
No counsel for the prisoner. 


Battie, J. It was decided by this court, in the case of 
the State v. Gray, 8 Jon., 170, that in an indictment under 
the Rev. Cod>, ch. 34, sec. 5, for carnally knowing and 
abusing an infant female under the age of ten years, there 
roust be proof of the emission of seed, as well as of pene- 
tration, in order to convict the offender. Immediately after 
that decision, and probably in consequence of it, the act of 
1860-61, ch. 30, was passed, to change the rule of evidence 
in all cases of rape by providing that it shall not be neces- 
sary to prove the actual emission of seed, in order to con- 
stitute a carnal knowledge, but that the carnal knowledge 
shall be deemed complete upon the proof of penetration 
only. 

The counsel for the prisoner contended on the trial in the 
court below, that the testimony introduced on the part of 
the State was insufficient to prove the fact of penetration, 
for the reason that such fact must be directly and specifi- 
cally proved, and could not be inferentially gathered from 
the evidence.” 

It is not necessary for us to decide whether this proposi- 
tion is correct or not, because we hold that if the prosecu- 
trix were believed, she proved the penetration positively 
and unequivocally. The law did not require that she should 
use any particular form of words in stating that the prisoner 
had penetrated her body. Words are but the signs of ideas, 
and it is well known that the same idea may be communi- 
cated to a hearer in a variety of forms of expression. The 
language used by the prosecutrix was, as it seems to us, in- 
tended to convey to the jury the idea that the prisoner had 
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had a complete carnal knowledge of her body, which, of 
course, included penetration, and the jury must have so un- 
derstood her. The question was fairly submitted to them 
by the court, and the prisoner has no just cause of complaint 
against their verdict. 

Having examined the record and found no error in it, we 
direct that it be so certified to the Superior Court of law for 
the county of Mecklenburg. 

Per Curiam. There is no error. 








STATE v. JOHN FULKERSON and SQUIRE BUTNER. 


If one lay poison for another, and he or a third person take it and death 
result, it is murder, both in the principal and accessories before the fact. 

Where the Judge charged the jury, that they must ‘‘render a fair and 
honest verdict. If they had a reasonable doubt as to the guilt of the 
prisoners, it was their duty, under the obligations which they had taken, 
to render a verdict accordingly; but if they were satisfied beyond a rea- 
sonable doubt, upon the law and evidence, that the prisoners were guilty, 
and from any false sympathy rendered a verdict of not guilty, that the 
law said they were perjured men:” HelZ that it was not error. 

It is not error for the Judge, after he has once charged the jury, and they 
have retired and failed to agree, in proceeding to give further instruc- 
tions, to refuse to permit more to be said in behalf of the prisoners or 
the State; though it may be restrictive of our indulgent practice in capi- 
tal trials. 


Morne, tried before Fowle, J., at Fall Term, 1866, of the 
Superior Court of Forsyru. 
The points in the case sufficiently appear from the opinion. 


Attorney General, for the State. 
Gilmer and T’. J. Wilson, for the prisoners. 


Reape, J. It was admitted that the deceased, Annie 
Grunet, came to her death by poison prepared by Jane Gru- 
net, for the purpose of killing Mrs. Grunet, the step-mother 
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of Annie; and that the poisoned soup which Jane made 
for Mrs. Grunet was taken by Annie; and there was evi- 
dence tending to show that the prisoners were accessories 
before the fact. His Honor charged the jury that they 
must be satisfied that the prisoners knew of Jane’s purpose 
to poison Mrs. Grunet, and that they aided, abetted, coun- 
selled or encouraged Jane in her purpose. 

FaThere can be no doubt, that if A lay poison for B, and 
he or another take it, and death result, it is murder, both in 
the principal and accessories before the fact. Arch. Cr. 


Pl., 216. 
There were two objections mainly relied on in this court 


for the prisoners. 

1. That the Judge intimated his opinion upon the facts 
against the prisoners in this: 

“The court then said, that every trial which involved the 
life of a human being was a matter in which every man, 
woman and child in the county and State had a direct in- 
terest. That our whole people were interested in the pro- 
per administration of justice, and that it was their duty to 
try this case by the law and the evidence, and render a fair 
and honest verdict. That if they had a reasonable doubt 
as to the guilt of the prisoners, or either of them, it was 
their duty, under the obligations which they had taken, to 
render a verdict accordingly; but if they were satisfied be- 
yond a reasonable doubt upon the law’and evidence, that 
the prisoners, or either of them, were guilty, and from any 
false sympathy rendered a verdict of not guilty, that the 
law said they were perjured men.” 

It is not stated that there was anything in the manner or 
emphasis of the charge against the prisoners; and the lan- 
guage itself does not indicate any leaning or bias. We 
must therefore take it that there was nothing in the manner 
of the Judge to give any peculiar character to his charge. 
Indeed, it is so grave an error in a Judge to invade the pro- 
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vince of the jury, that we do not feel at liberty to strain his 
language, in order to find a fault. Yet, when the error is 
apparent, the consequence may be fatal to the prisoner, and 
we do not hesitate to correct it. It is true his Honor did 
not charge, in so many words, that if they convicted from 
prejudice it would be perjury, as much as if they acquitted 
from sympathy; but he did charge them that they must 
render a fair and honest verdict, and that if they had a rea- 
sonable doubt as to the guilt of the prisoners, it was their 
duty, under the obligation which they had taken, to render a 
verdict accordingly. The jury must have understoed from 
this, that it would be contrary to their obligation, and there- 
fore perjury, to find falsely either way, and as much one 
way as the other. 

2. That the proceedings were irregular, to the prejudice of 
the prisoners, in this: 

After the jury had been charged with the case for a con- 
siderable time, they desired to appear before the Judge in 
court. The Judge sent for the counsel on both sides at his 
chambers, and informed them that the jury had sent for 
him, and that he preferred that they should say nothing be- 
fore the jury; but if they had any instructions to ask he 
would hear them then. The counsel on both sides asked 
for instructions. They then went into the court house, and 
the jury camein. The Judge then remarked from the bench 
that he would hear nothing from the prisoners or the State 
at that stage of the proceedings; that the case was then be- 
tween him and the jury. He then asked the jury what they 
had to say, and they replied, “nothing, except that we can- 
not agree.” He then informed the jury that the prisoners 
had requested him to give them certain instructions, which he 
stated but declined to give, and proceeded to give instruc- 
tions different from what the prisoners desired. The in- 
structions given were right in themselves, and the instruc- 
tions asked for were wrong. 
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We have considered this part of the case with unusual 
care, and we are unable to see that, in any reasonable prob- 
ability, injury resulted to the prisoners; and therefore, we 
cannot disturb the verdict. But it is the first time we have 
been called upon to review a trial conducted after this man- 
ner. And the fact that it is new is against it. It was 
doubtless intended to correct an evil which is alleged to 
exist to some extent, i. e. that counsel sometimes seek an 
unfair advantage by some suggestion or argument to the 
Judge, which is really intended for the jury. The mere 
order o» manner of conducting a trial must be almost en- 
tirely at the discretion of the Judge who holds the court. 
He may permit or refuse a witness to be recalled; he may 
allow evidence at any stage of the trial, and so he may 
charge or recharge the jury, and may undoubtedly allow, or 
refuse to allow, the interposition of counsel after the argu- 
ment has been closed. But still it strikes us as somewhat 
restrictive of our hitherto indulgent practice to say to a 
prisoner, whose life is at stake, that though there may be 
error in the charge, yet no suggestion will be heard, how- 
ever respectful, in the hearing of the jury. Our theory is, 
that counsel on both sides are in aid of the court and jury 
in arriving at the truth as to both law and fact. It isin 
contravention of that theory, as we hope it is of the practice 
of the profession, to suppose that they will capriciously in- 
terfere to embarrass the administration of justice. 

And it is suggested whether it were not better to visit 
with prompt and inexorable punishment mal-practice, if it 
occur, than to seem to abridge our indulgent practice in 
favorem vite. 

There is no error in the record. This opinion must be 
certified to the court below, that judgment and execution 
may be awarded. 


Per Curiam. There is no error. 
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STATE v. ALBERT WILSON. 


Although no bill of exceptions be filed, and it do not appear that there was 
any motion in arrest of judgment, the Supreme Court will examine the 
record to see whether there be error. 

An indictment, charging that the defendant and another ‘‘ did commit an 
affray, by fighting together by mutual and common consent, in public 
view,” includes a charge of a mutual assault and battery, and the defen- 
dant may be convicted under it, though the grand jury endorsed Not a true 
bil as to the other. 

(State v. Allen, 4 Hawks, 358, cited and approved; State v. Woody, 2 Jon., 


835, cited, distinguished and approved.) 


Arrray, tried before Mitchell, J., at Fall Term, 1866, of the 


Superior Court of Waravea. 
The facts are sufficiently set forth in the opinion. 


Attorney General, for the State. 
No counsel for the defendant. 


Bartiz, J. This case is brought before us by the appeal 
of the defendant, who was convicted upon an indictment, 
which charged that he and one Samuel Tribet “ did commit 
an affray, by fighting together by mutual and common con- 
sent, in public view, contrary to the peace and dignity of 
the State.” No bill of exceptions has been filed, and the 
record does not show that there was any motion to arrest 
the judgment. It is our duty, nevertheless, to examine the 
record to see whether there is any error in it. We discover 
that the grand jury found the bill “true” as to the defen- 
dant Wilson alone; and we presume that the defendant con- 
tends that he cannot be convicted and sentenced alone for 
an affray, because that is the fighting of two or more per- 
sons in a public place, to the terror of the citizens. The ar- 
gument might avail him if it were not established by au- 
thority that such an indictment for an affray includes a 

17 
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charge of a mutual assault and battery, under which one of 
the parties may be convicted, while the other is found not 
guilty. State v. Allen, 4 Hawk.s, 358, is the case of an in- 
dictment substantially the same with the present, and the 
decision in that case must prevail in this. Had the bill of 
indictment simply charged the parties with making an af- 
fray, without stating in what manner or by what acts, it 
would have been defective. State v. Woody, 2 Jon., 335. 
But here, after the action of the grand jury, the indictment 
was in legal effect one for an assault and battery, and the 
defendant was properly found guilty and sentenced to pay 
a fine under it. The judgment must be affirmed. 


Per Curiam. There is no error. 








Doe on the Demise of I. B. MORRIS and wife v. C. M. AVERY. 


Where a party to a suit had died in June, 1864: Held, that under the ordi- 
nance of the Convention of 23d June, 1866, providing that the time 
which had elapsed since September 1, 1861, should not be counted for 
the purpose of barring actions or presuming the abandonment or satis- 
faction of rights, a judgment given at Fall Term, 1866, that such suit 
had abated, was erroneous. 

(Neely v. Craige and Hall, ante, p. 187, cited and approved.) 


Esectuent, commenced in the Superior Court of Burke 
county, at Fall Term, 1857. The defendant, Colonel C. M. 
Avery, was killed in battle in June, 1864, and at Fall Term, 
1867, of the Superior Court of McDowett, whither the suit 
had been removed, his Honor, Mitchell, J., on motion by the 
counsel for the defendant, adjudged that as two terms of 
the court had elapsed since the death of the defendant, the 
suit had abated. 

From this judgment the plaintiff appealed. 
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No counsel for the plaintiff. 
Logan and Avery, for the defendant. 


Bartiz, J. Our statute (Rev. Code, c. 1, s. 1,) provides 
that no suit shall abate by reason of the death of either 
party: “provided, however, that application be made to 
the court, wherein the process is pending, within two regu- 
lar terms of the court after such death.” 

The case before us states that “two terms of the court 
had been held” after the death of the defendant; and there- 
fore his Honor held that the suit abated. 

The ordinance of the Convention, entitled “ An ordinance: 
to change the jurisdiction of the courts,” sec. 20, (passed 
23d June, 1866,) provides “that all acts and parts of acts 
suspending the statutes of limitation in the Revised Code 
are hereby repealed, except as herein provided: Provided, 
that the time elapsed since Ist Sept., 1861, barring actions 
or suits, or presuming the abandonment or satisfaction of 
rights, shall not be counted.” 

This ordinance prevents the suit from abating. It confers 
no new rights, but it preserves existing ones. See the case 
of Neely v. Craige and Hall, ante, p. 187, in which this ordi- 
nance and the acts of Feb., 1863, and of 1866, are construed, 


Per Curiam. There is error. 
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WILLIAM P. LITTLE v. JAMES MARTIN and others. 


Where upon recordari in the Superior Court it appears that the proceedings 
in an inquisition of forcible entry and detainer before a justice of the 
peace were regular, and the jury found that the relators had an estate 
in fee simple in the land and were forcibly ejected by the defendant, the 
writ should be dismissed. 

(State v. Nations, 1 Ire., 525, cited and approved.) 

Recorpart, removing the proceedings in an inquisition of 
forcible entry and detainer before a justice of the peace to 
the Superior Court of Mecktensure, and heard before French, 
J., upon a motion to dismiss, at Fall Term, 1860. His Honor 
refused to dismiss and ordered the cause to be placed upon 
the trial docket, for trial by jury. The defendants appealed. 

The defendants in the recordari, as the school committee for 
a certain district in Mecklenburg county, had instituted pro- 
ceedings against the plaintiff for the forcible entry and de- 
tainer of a school house, to which they claimed title. The 
jury found that the defendants were seized in fee of the 
house, and that the plaintiff did forcibly enter and detain 
the same; and tho justice issued a writ of restitution. 
Thereupon the plaintiff exhibited a petition to his Honor, 
Heath, J., in November, 1859, praying for writs of recordari 
and supersedeas, which were granted, returnable to Spring 
Term, 1860. 

The petition set forth that the plaintiff had purchased the 
land upon which the school house was built from one having 
title before the date of the purchase by the committee, and 
that the conveyance to the committee was tor other reasons 
invalid; but that, “notwithstanding the clear evidence of 
title in him,” the jury rendered a verdict against him. No 
other ground for the writs was stated. 


J. H. Wilson and Boyden, for the plaintiff. 
Vance, for the defendants. 
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Bartiz, J. Weare clearly of opinion that his Honor in 
the court below erred in ordering the cause “to be placed 
upon the trial docket for trial by jury.” The plaintiff in the 
recordari was not, under the circumstances, entitled to a 
trial by jury in court. 

At the inquisition taken before the justice, he entered a 
plea by which he traversed the force charged against him, 
and also the alleged title of the relators, and the verdict 
upon both points of his traverse was found against him. 
After such a finding, the only remedy open to him in that 
proceeding was to take the case to the Superior Court by a 
writ of recordari, and object if he could that there was 
some “ misconduct or irregularity in the justice in receiving 
improper testimony, or refusing proper testimony, or other- 
wise.” State upon the relation of Sherrill v. Nations, 1 Ire., 
325. Here, the plaintiff in the recordari does not set forth in 
his petition any instance of misconduct or irregularity com- 
mitted by the justice, but insists that the jury found a wrong 
verdict upon the evidence submitted to them; and that in 
truth he had the better title to the land, and was not guilty 
ot the force complained of. His object in suing out the writ 
of recordari is manifestly to obtain a new trial in court of 
the issue which has been found against him. Upon this 
question the case of State v. Nations, above referred to, is 
directly in point. Itis there said that “if the defendant 
have notice and the traverse jury find the force, and the 
proceedings are regular, or if the defendant decline to 
traverse, he must restore the possession if the relator be 
tenant for years, or has a greater estate in the land. If the 
defendant have any title he must bring his action of eject- 
ment, and obtain possession in a peaceable manner.” In 
the present case the proceedings before the justice were reg- 
ular, and as the jury found that the relators had an estate in 
fee simple in the land from which they were forcibly ejected 
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by the defendant, his writ of recordari ought to have been 
dismissed from the Superior Court, instead of being placed 
upon the trial docket. 


Per Curiam. Order reversed. 








STATE v. WILLIAM BLALOCK and others. 


The Supreme Court will look into the merits of a prosecution coming 
within the scope of the act of December, 1866, entitled ‘‘ An act grant- 
ing a general amnesty and pardon of all officers and soldiers,” &c., so 
far as to ascertain whether the defendants are clearly entitled to an 
acquittal. If so entitled a new trial will be granted that they may save 
costs; it will not be granted if their innocence is doubtful. 

By Reade, J., the distinction between pardon and amnesty discussed and 
stated. A pardon is granted, usually, by the executive, to one who is guilty, 
either before or after conviction; amnesty, by the Legislature, to those 
who may be guilty, generally in classes, and before trial. 

The act of December, 1866, includes both amnesty and pardon, and the 
court will place a liberal construction upon its terms, that its benefits 
may be extended to as many as possible. 


Arrray, tried before Mitchell, J., at Fall Term, 1866, of the 
Superior Court of Catpwe.t. 

The four defendants convicted in this case, together with 
twelve others, had been indicted for unlawfully assembling 
together and committing an affray. 

All of the original defendants were citizens ot the State, 
and all, with the exception of one Jesse Moore, claimed to 
be enlisted soldiers in the Federal service. Jesse Moore and 
four others, who were members of the home guard organi- 
zation of the State, were assembled at the house of one Car- 
roll Moore, in Caldwell county, on the night of the 7th 
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January, 1865. Early the next morning the defendant Blalock, 
with a squad of men, who were some of the original defend- 
ants, approached the house armed, and, upon ay, attempt on 
the part of Jesse Moore and those with him to escape with 
guns in their hands, fired upon them and ordered them to 
halt and surrender. The fire was returned and Jesse Moore 
and Blalock were wounded. 

There was evidence that Blalock had been a Federal sol- 
dier for some time, and that the others about a month be- 
fore this occurrence had attempted to reach the Federal 
lines; that while on their way they met one Davis who 
claimed to be a major in the Federal service and a recruit- 
ing officer, and upon his proposing that they should enlist 
as soldiers they took the oath usual upon enlistment and re- 
ceived at his hands one and a half days’ rations. Failing 
to reach the lines, they returned to their homes. A witness 
testified that he had seen Davis with the army in Tennessee, 
and that he was acting as a recruiting officer. 

It was further in evidence that one Hartley, a lieutenant 
in the Federal service, ordered Blalock to take a squad of 
men and capture the home guards at Carroll Moore’s; also 
that the defendants subsequently received clothing and ra- 
tions as Federal soldiers. 

His Honor charged that if the defendants had never been 
connected, or done duty with the Federal army, the mere 
fact of taking the oath before Davis and receiving one and 
a half days’ rations would not justify the affray, although 
Hartley had authority to command a squad of Federal sol- 
diers and gave the order for the capture of the home guards 
at Carroll Moore’s. Prisoners excepted. 

Verdict, Guilty; Judgment, and Appeal. 


Attorney General, for the State. 
Folk and Blackmer d& McCorkle, tor the defendant. 
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Reape, J. There were eighteen persons indicted in this 
case. They were citizens of North Carolina, and during 
the war they enlisted in the Federal service and engaged in 
a fight with arms, with certain of the home guards in the 
Confederate service; and some were wounded on both sides. 

Several interesting questions were discussed at the bar 
as to the regularity of the enlistment, and of the swearing 
and mustering in of the defendants, involving the general 
question, Whether they were soldiers in the Federal service 
at all; and if they were, then, whether they were acting 
under orders or were marauders. 

But we are relieved from deciding these complex and em- 
barrassing questions by reason of the fact that, since the 
trial below, the Legislature has passed an act of amnesty 
and pardon, which embraces this case. We did, indeed, so 
far consider the facts as to enable us to determine that the 
defendants are not clearly entitled to an acquittal upon the 
merits; because if they are they would be entitled to a 
new trial to save the costs. But it is evident that their guilt 
or innocence is involved in much doubt, and we can see no 
good likely to result from another trial. 

The conflict of arms and political disturbances through 
which we have passed have troubled society to its deep 
foundations. Those who are now neighbors have lately 
been in armed hostility, and met each other with deadly 
purpose; property and lives have been sacrificed; those 
who were in command had to compel obedience, and were 
sometimes too imperious; those who had to serve were worn 
out and irritable, and sometimes resistant; the rapacious 
plundered and the innocent suftered. Every one has some- 
thing unpleasant to remember, and many have wrongs to 
revenge. Criminal prosecutions and civil suits necessarily 
spring out of such a past. The details, not to say the ex- 
aggerations of irritating facts, the conflict of witnesses, the 
discussions between zealous advocates, the denunciations of 
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parties, the hazard of costs and damages, and the inflictions 
of punishments, would not only keep alive these evils, but 
would cause them to spread into a pestilence. While so many 
have injuries to revenge, quite as many have errors to regret; 
and it will be a great public good if the past can be forgiven 
and forgotten. In view of this the Legislature, at its pres- 
ent session, passed the following act: 


Be it enacted by the General Assembly of the State of North 
Carolina, and it is hereby enacted by the authority of the same, 
That no persons who may have been in the civil or military 
service of the State, as officers or soldiers of the militia, or 
soldiers of the home guard, officers and soldiers of the local 
police, officers and soldiers of the late Confederate States, 
or as officers and soldiers of the United States, shall be held 
to answer on any indictment, for any act done in the dis- 
charge of any duties imposed on them, purporting to be by a 
law of the State or late Confederate States Government, or 
by virtue of any order emanating from any officer commis- 
sioned or non-commissioned of the late Confederate States 
Government, or any officer commissioned or non-commis- 
sioned of the United States Government. That no one of 
the above named officers or privates who now are or may 
hereafter be indicted for any homicides, felonies or misde- 
meanors committed prior to the first day of January, A. D., 
1866, shall be held to answer for the same, but shall be en- 
titled to a full and complete amnesty, pardon and discharge 
from the same, upon the payment of the costs; provided, 
they shall not be taxed with the payment of the costs upon 
any indictment preferred against them from and after the 
passage of this bill, or in other words, that no officers or 
privates in any of the above named organizations, against 
whom no indictment is now pending, shall be liable to pro- 
secution for any offence committed against the criminal 
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laws of North Carolina prior to the first day of January, A. 
D. 1866, as aforesaid. 

Be it further enacted, That in all cases where indictments 
are now pending, either in the County or Superior Courts, 
if the defendant can show that he was an officer or private 
in either of the above named organizations at the time, it 
shall be presumed that he acted under orders, until the con- 
trary shall be made to appear. ) 

Be it further enacted, That all private citizens, who, on 
account of age, or from any other cause, were exempt from 
service in any or all of the above named organizations, who, 
for the preservation of their lives or property, or for the 
protection of their families, associated themselves together 
for the preservation of law and order, in their respective 
counties or districts, shall be entitled to all the benefits and 
provisions of this act. 

Be it further enacted, That no person who may have been 
in the civil or military service of the State or late Confed- 
erate States Government, or in the service of the United 
States Government, in either of the above named organiza- 
tions, shall be held liable in any civil action for any act done 
in the discharge of any duties imposed upon him by any 
law or authority purporting to be a law of the State or late 
Confederate States Government. 

Be it further enacted, That this act shall be in force from 
and after its ratification. 


Legislation of this kind has not been unfrequent, when - 
occasions of great strife have made it proper. It is gener- 
erally applied to whole classes for the purpose of restoring 
tranquility in the State. It is the gracious act of the gov- 
ernment towards its erring subjects. It is the most amiable 
prerogative of the government. Law cannot be formed on 
principles of compassion to guilt. The rugged task of con- 
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demning and punishing is for the courts. The gracious act 
of forgiving is for the crown. 4 Black, 401. 

Pardon and amnesty are not precisely the same. A par- 
don is granted to one who is certainly guilty, sometimes be- 
fore, but usually after conviction. And the court takes no 
notice of it, unless pleaded, or in some way claimed by the 
person pardoned; and it is usually granted by the crown or 
by the executive. But amnesty is to those who may be 
guilty, and is usually granted by Parliament, or the Le- 
gislature; and to whole classes, before trial. Amnesty 
is the abolition or oblivion of the offense; pardon is its 
forgiveness. The act under consideration is both. It is 
most beneficially intended, as it is well calculated to lull 
strife to sleep. It embraces all who may be supposed to 
have committed crimes or injuries by reason of their con- 
nection with the late war, whether they were officers or pri- 
vates, whether they were of the Federal or Confederate 
forces, and whether they have been gonvicted or not. The 
propriety of embracing those of both armies is apparent 
from the facts of this case. Those who were engaged in 
the fight were neighbors, and must meet each other, and 
live together either in oblivion and forgiveness of the 
past, or in hatred and strife. And, besides, it is to be ex- 
pected, as it is desirable, that those of the opposing sections 
who are not now neighbors, will, in many instances, become 
so by removals; and the intercourse of a common people, 
and the duties of a common government will often throw 
them together. 

If there were doubts whether the act embraces these de- 
fendants by reason of any technical defects in their enlist- 
ment into service, we should still be inclined to give them 
its benefits, as acts of grace are to be construed liberally in 
favor of the subjects, it being the highest respect to the 
government to suppose that its most amiable prerogative is 
not exercised sparingly: And it will tend much to induce 
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repose in the public mind, that liabilities for war-crimes and 
redress for war-injuries are not to be thought of, and need 
not be discussed either in private or public. Ordinarily, a 
pardon must be pleaded at the trial or claimed after convic- 
tion, and a failure to do so is a waiver of its benefits. But 
a general act of amnesty and pardon must be taken notice 
of by the courts like any other public law. It cannot even 
be waived by the persons embraced. 

This opinion must be certified to the court below, to the 
end that the defendants may be discharged, upon the pay- 
ment of costs. 

We perceive no error in the record. 


Per Curiam. There is no error. 





» RULES, 
ADOPTED BY THE SUPREME COURT, 
At January Term, 1867. 


In any argument before this court, the counsel will here- 
after file a brief containing the different points which he 
makes, and the names of the cases and authorities upon 
which he relies in support of each point. 


EXAMINATION FOR LICENSE. 


The Judges of the Supreme Court will hereafter require 
that applicants for license shall be prepared to stand an ap- 
proved examination upon the following works: 


FOR THE COUNTY COURT. 
Ist, 2d and 4th Books of Blackstone’s Commentaries; 


Coke upon Littleton or Cruise’s Digest: Fearne on Remain- 
ders and Executory Devises; Williams or Iredell, on Execu- 
tors; Revised Code—Chapters on Deeds, Descents, Widows, 
and Wills. 


FOR THE SUPERIOR COURT. 


3d Book of Blackstone’s Commentaries; lst volume of 
Chitty on Pleading; Stephen on Pleading; Adams’ Doctrine 
of Equity; Smith on Contracts; Phillips or Greenleaf on 
Evidence; Revised Code—Chapters on County and Superior 
Courts, Crimes, and Executors. 





